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U.S. Congress Finally Decides on FY 2004 Funding – Process Not Over

House and Senate Conferees reached agreement on Fiscal Year 2004 Appropriations for 12 Federal departments and the District of Columbia just prior to the Thanksgiving recess.  Rolled into a single Omnibus Appropriations bill, this $820 billion measure contains the funding for practically all disability related programs.  Federal agencies included in the Omnibus bill are the Departments of Labor, Health and Human Services, Education, Housing and Urban Development, and Transportation.  Overall human services spending is increased approximately 4 percent in the Omnibus.  Those increases are offset by an across-the-board cut of 0.59 percent.  The cut was necessary to keep the spending within the Bush Administration budget request.  The table below compares FY 2003 spending for key disability programs with the Bush Administration’s FY 2004 budget request, the House and Senate FY 2004 Appropriation bills and the Omnibus bill for the Departments of Labor, Health and Human Services and Education.

Next Steps

Despite the conferees reaching an agreement, the process is not over.  All of the programs covered within the Omnibus bill are currently operating under a Continuing Resolution (CR) that expires on January 31, 2004.  Both Houses of Congress now have to pass the Omnibus bill.  The House is scheduled to vote on the Omnibus bill on Monday, December 8th.  The Senate is expected to consider the bill the next day, but only if unanimous consent can be obtained from all 100 Senators, because no actual votes are expected that day.  If unanimous consent cannot be achieved, the Senate vote will likely be held in late January, after the Second Session of the 108th Congress convenes on January 20th.  Democratic Senators are not likely to cooperate with giving their consent in December as many are quite upset with deals reached by the White House and the Republican leadership on policy riders attached to the Omnibus bill.  If passage is delayed until late January, approximately one third of the fiscal year will be over by the time new Federal funds become available.

Department of Labor

Despite the high national unemployment levels, Department of Labor (DOL) programs are particularly hard hit, with a few programs receiving small increases and many programs frozen at current levels.  A freeze is seen as a significant cut, taking into effect the over one half of one percent across-the-board reduction and the cost of living impact.

Since the House and Senate bills didn’t vary at all on funding for DOL adult and youth training programs, the conferees made no changes.  These training programs are increased only by about 2 percent.  The DOL Office of Disability Policy (ODEP) also receives a miniscule increase, which is wiped out by the across-the-board cut.

Department of Education

One big winner in the appropriations battle, at least in relation to most other programs, is the IDEA State Grant Program (Part B), which is increased by almost $1.3 billion.  The increase is tempered by the loss of almost $1 billion in addition that the Senate, but not the House or the White House, sought for IDEA.  This development is most unfortunate since the FY 2004 Budget Resolution and the House passed bill (H.R. 1350) to reauthorize IDEA contained funding levels to accommodate the full $2.2 billion increase.  This decision may impact on the effort to secure mandatory full funding for the IDEA State Grant in the IDEA reauthorization process next year.

The IDEA Preschool and the Part C Early Intervention receive small increases of $2.5 million and $12.8 million, respectively.  Most of IDEA’s Part D National Activities programs, including Parent Information Centers and Personnel Preparation, are frozen.

Most of the programs authorized by the Rehabilitation Act are also frozen, including the Supported Employment and Independent Living State Grant programs.  The Vocational Rehabilitation State Grant program is increased by only $50.7 million, the minimum allowed by law.
The National Institute on Disability and Rehabilitation Research and the Assistive Technology program are actually reduced from FY 2003 levels by $2 million and $.7 million, respectively.  Although cut by a small amount, it is encouraging that the Assistive Technology program is basically level funded since the authority for the Tech Act has officially expired and efforts to reauthorize the act are still in the development stages.  All current programs should continue to receive Tech Act funding in 2004.

Comparison of FY 2003 Funding with FY 2004 Bills for Select Programs in the Departments of Labor, Health and Human Services, and Education

(in millions)
	
	FY 2003

Final
	FY 2004

Admin.
	FY 2004

House Bill
	FY 2004

Senate Bill
	*FY 2004

Omnibus

	Department of Labor
	
	
	
	
	

	Adult & Youth Training
	$1,893.3
	$1,901.0
	$1,901.0
	$1,901.0
	$1901.0

	Office of Disability Policy
	$47.2
	$47.3
	$47.3
	$47.3
	$47.3

	Work Incentives Grants
	$19.9
	$20.0
	$19.9
	$19.9
	$19.9

	Department of Education
	
	
	
	
	

	IDEA State Grant (Part B)
	$8,874.4
	$9,528.5
	$9,874.4
	$11,058.5
	$10,129.4

	IDEA Preschool
	$387.5
	$390.0
	$390.0
	$390.0
	$390.0

	IDEA Early Intervention (Part C)
	$434.2
	$447.0
	$447.0
	$447.0
	$447.0

	IDEA Parent Information Centers
	$26.3
	$26.0
	$26.3
	$26.3
	$26.3

	Vocational Rehabilitation State Grant
	$2,533.5
	$2,584.2
	$2,584.2
	$2,584.2
	$2,584.2

	VR Supported Employment State Grant
	$38.0
	$0.0
	$38.0
	$38.0
	$38.0

	Independent Living State Grant
	$22.2
	$22.3
	$22.3
	$22.2
	$22.2

	Independent Living Centers
	$69.5
	$69.5
	$75.0
	$69.5
	$74.0

	Assistive Technology
	$26.8
	$0.0
	$11.1
	$26.8
	$26.1

	Dept. of Health and Human Services
	
	
	
	
	

	Maternal and Child Health Block Grant
	$730.0
	$750.1
	$733.0
	$732.0
	$734.3

	Title XX Social Services Block Grant
	$1,700.0
	$1,700.0
	$1,700.0
	$1,700.0
	$1,700.0

	CDC Center on Birth Defects and DD
	$98.0
	$87.5
	$106.3
	$110.6
	$113.5

	National Institute of Child Health and

Human Development
	$1,206.0
	$1,245.4
	$1,245.4
	$1,251.2
	$1,250.6

	Developmental Disabilities State Grant
	$71.1
	$69.8
	$71.5
	$73.5
	$73.5

	Protection and Advocacy Systems
	$36.3
	$35.0
	$36.5
	$38.6
	$38.6

	University Centers for Excellence in DD
	$25.0
	$24.0
	$25.0
	$30.0
	$27.0

	Projects of National Significance

(including Family Support)
	$12.4
	$11.6
	$12.5
	$11.6
	$11.6

	Child Care and Development Block

Grant
	$2,086.3
	$2,100.0
	$2,100.0
	$2,100.0
	$2,100.0

	Disabled Voter Service
	$15.0
	$0.0
	$0.0
	$15.0
	$15.0


* All figures must be reduced by 0.59 percent due to the across-the-board cut.

Department of Health and Human Services

Three of the four Developmental Disabilities Act programs (State Grant, Protection and Advocacy Systems and University Centers for Excellence) receive small increases while the fourth (Projects of National Significance) is cut by almost $1 million.  Two big block grant programs, Child Care and Development and Maternal and Child Health, receive small increases while the Title XX Social Service Block Grant is frozen.
The National Institutes of Health (NIH) are increased by $1 billion, which is approximately one-half the growth NIH has experienced in recent years.  The Centers on Birth Defects and Developmental Disabilities at the Centers for Disease Control and Prevention receive an almost 16 percent increase, bringing that program’s appropriations level to $113.5 million.  The conference report that accompanies the Omnibus bill contains many specific earmarks on how those funds are to be spent by the Center.

There is a $15 million appropriation for voting accessibility specifically earmarked to provide access for voters with disabilities in the Labor/HHS/Education appropriations. There is also a $1 billion increase toward "full funding" of the Help America Vote Act in the State Department budget through the Omnibus. It is unclear, however, whether or not any of that increase will be utilized specifically for voters with disabilities.
Department of Housing and Urban Development
Section 8 Vouchers
The final FY 2004 Omnibus spending bill includes $19.371 billion for the Department of Housing and Urban Development’s (HUD) largest program – the Section 8 rental voucher program (which provides rental assistance to low income individuals including non-elderly persons with disabilities).  This is a $2.259 billion or 13.2 percent increase over FY 2003, however, nearly the entire amount will be needed just to support the existing supply of Section 8 vouchers.  These increases are due largely to escalating rent (despite the economic downturn in recent years) and difficulties experienced by HUD and local housing authorities in developing precise estimates of the number of vouchers for which renewal funding is needed.
This rapid increase in overall Section 8 funding – an increase that does not increase the number of rent subsidies – is creating enormous stress on the overall HUD budget, preventing increases for most other programs.  These budgetary pressures within Section 8 also prevented Congress from accommodating President Bush’s request for $36 million for FY 2004 for new vouchers targeted to non-elderly people with disabilities.  Between 1997 and 2002, Congress allocated nearly $300 million for vouchers targeted specifically to non-elderly people with disabilities who have lost, or will lose in the future, access to housing as a result of designation of assisted and public housing as "elderly only."  FY 2004 will mark the second consecutive year that Congress was unable to allocate new funding for this purpose, despite the fact that housing authorities and assisted housing managers are continuing to move forward in implementing these “elderly only” policies.

Section 811: Supportive Housing for Persons with Disabilities

The Section 811 program provides funding (through “capital advances” and “project based assistance”) to non-profit organizations to develop group homes and other community housing options that serve adults with severe disabilities.  Capital advances and project-based assistance are direct assistance to non-profit sponsors to increase the stock of affordable housing for specific populations and typically involves linking support services directly to housing.  Section 811 also includes a tenant-based assistance component (also known as the “Mainstream” voucher program), which provides a monthly rent subsidy to individual, eligible low-income tenants, thereby allowing them to select their own housing in the community (typically without supports linked to the housing).

For FY 2004, Section 811 will be funded at $256.47 million.  While this is slightly above last year’s level, it includes a “carryover” of $5.9 million in unspent funds – funds previously allocated by project-based rent subsidies (also known as “PRAC” renewals) (see below).  This means that actual new funding available for FY 2004 will be the same as last year, $250.57 million.
For FY 2004, both the capital advance/project-based and tenant-based components of the Section 811 program face a continued challenge with respect to renewal of expiring rent subsidies.  In both cases, these ongoing obligations to renew funding associated with units already in existence are expected to drain limited resources from the Section 811 program.  For the capital advance/project-based component, HUD estimates that $8 million will be needed to renew expiring project- based rent subsidies (PRACs) – which will be offset by the $5.9 million in carryover funds.
For the tenant-based (“mainstream” voucher) component, HUD projects that $42.7 million will be needed in FY 2004 to renew expiring tenant-based rent subsidies that were originally funded in prior years.  This is an increase of $10 million over the amount Congress allocated in FY 2003 for Section 811 tenant-based renewals.  The end result is that the growing burden for renewing project-based (PRAC) and tenant-based rent subsidies will continue to erode the capacity of the 811 program to continue producing new housing – both project-based and tenant-based.
Department of Transportation

Congress failed to increase funding in 2004 for the Department of Transportation formula grants for the needs of individuals with disabilities.  Also known as the "5310 program," funding remains frozen at $90,652,801.  In addition, Congress did not appropriate any funds for the President's New Freedom Initiative--which would provide grants to local communities for transportation services and alternatives for individuals with disabilities.

Medicare Prescription Drug, Improvement, and Modernization Act of 2003
President Bush will sign landmark Medicare legislation into law during a White House ceremony on December 8th.  The bill passed by the House and the Senate is a compromise of separate bills passed by the chambers earlier this year.  Many of its provisions will directly impact the six million persons with disabilities under age 65 who receive Medicare benefits.  The following is a thumbnail sketch of these provisions.  A detailed analysis of the Act’s impact on people with mental retardation, cerebral palsy, and related disabilities is being prepared and will be available on the UCP Web site in early January.

The Act will begin to provide a prescription drug benefit for all Medicare beneficiaries on January 1st.  It establishes a two year moratorium on current benefit caps on physical, occupational and speech therapies, a new “Homebound” demonstration project, and a pilot program in six metropolitan areas in which traditional, fee-for-service Medicare would compete with private health plans.
New Prescription Drug Benefit

The new prescription drug benefit is purely voluntary – i.e. beneficiaries are not required to participate. Beginning in 2006, Medicare beneficiaries would pay an estimated average premium of $35 per month and an annual deductible of $250 for prescription drug coverage; beneficiaries would have to pay for 25 percent of their annual prescription drug costs that do not exceed $2,250 and 100 percent of their costs between $2,250 and $5,100; Medicare would cover 95 percent of their costs that exceed $5,100.

The legislation contains several provisions to assist low-income beneficiaries with costs associated with the new drug benefit.  Medicare beneficiaries with annual incomes that do not exceed $12,000 and modest assets would not pay a premium or deductible for prescription drug coverage.  However, they would have to make co-payments of $1 for generic medications and $3 for brand-name treatments.  A chart prepared by Families USA that details provisions of the legislation called, “Drug Benefit and Cost: What Will the New Medicare Drug Benefit Look Like for Consumers?” is available

at: <http://www.familiesusa.org/site/DocServer/New_drug_bill_benefits_costs_Nov_25_2003.pdf?docID=2322>
In April 2004, Medicare beneficiaries will be able to purchase prescription drug discount cards, which will provide estimated discounts of 15 percent or more on the price of their medications, until the prescription drug benefit takes effect in 2006.

Coverage of Dual-Eligibles
All Medicare beneficiaries, including dual-eligibles (those who receive both Medicare and Medicaid benefits) will be covered by the new prescription drug benefit.  However, the Act contains a provision which may leave dual-eligibles with disabilities with significant health care needs worse off than they are now. Currently, when both Medicare and Medicaid cover a benefit, Medicare serves as the primary benefit, and Medicaid “wraps around” that coverage.  For example, Medicaid fills in the gaps in the Medicare benefit or pays for cost sharing associated with the benefit.  Under the new Medicare legislation, states will be prohibited from using Federal Medicaid funds to either pay for a drug a dual- eligible needs that may not be on the Medicare drug benefit list of covered drugs (known as a “formulary”) or assisting the dual-eligible beneficiary with cost-sharing payments.  The Arc and UCP will work with other Medicare advocates to repeal or revise this provision in the years ahead.
Therapy Caps

The Act includes a provision for a two-year moratorium on the therapy caps (which currently limit access to physical, occupational, and speech therapies).  In addition to the moratorium for calendar years 2004 and 2005, a moratorium for the remainder of 2003 will be effective when the President enacts the bill on December 8. In addition, the Act requires the General Accounting Office (GAO) to conduct a study to identify conditions and diseases that would justify waiving the therapy cap permanently.
Homebound Demonstration Project

Under current Medicare rules, Medicare beneficiaries who are dependent on Medicare home health services to stay alive may only leave their homes for very limited purposes (e.g. medical visits, religious services or funerals). Under the new Medicare Act, the Department of Health and Human Services (HHS) is required to institute a 2-year demonstration project in 16 states.  No more than 15,000 Medicare beneficiaries covered by the Homebound Rule may participate in the demonstration, which will lift the rule’s strict requirements.
Premium Supports Pilot
The Act establishes a pilot program, beginning in 2010, which will require traditional, fee-for service Medicare plans to compete, directly on price, with private health plans, in six metropolitan areas.  It is anticipated that Medicare beneficiaries in areas covered by the pilot will have to pay more to remain in fee-for-service Medicare since healthier beneficiaries will opt to participate in less costly private plans, raising premium costs for traditional fee-for-service Medicare plans.  The Act requires Medicare to cap premium increases at 5 percent per year and includes safeguards to exempt the oldest and lowest-income beneficiaries.

Durable Medical Equipment

The Act includes a competitive bidding demonstration project in metropolitan areas for durable medical equipment (e.g. wheelchairs, scooters and other mobility devices).  The Act also institutes a freeze in payments to providers of durable medical equipment.
Other provisions

The legislation, which will cost approximately $400 billion over 10 years also:

· Gives private health plans $12 billion in subsidies to encourage them to participate in Medicare;
· Establishes subsidies (approximately $70 billion) for employers that continue to provide prescription drug coverage to retirees after the Medicare prescription drug benefit takes effect;
· Provides $25 billion in increased funding for rural Medicare providers; and
· Allows the establishment (costing approximately $6 billion) of tax-preferred health savings accounts for all individuals.
Senate Set to Consider IDEA Reauthorization Next Year

Time ran out in 2003 for the U.S. Senate to complete action on the reauthorization of the Individuals with Disabilities Education Act (IDEA).  Some last minute maneuvering, however, set the stage for the Senate to act next year.  Just prior to recessing for Thanksgiving, the leadership of the Senate reached a unanimous consent agreement on Nov. 21st, which sets the parameters for how the IDEA legislation (S. 1248) will be considered on the Senate floor sometime in 2004.  The unanimous consent agreement allows for four amendments to be brought before the full Senate from each political party.  Six of the amendments are specified, although no actual language has been made public.  The other two amendments (one for each party) remain open.  The Republican amendments will deal with attorneys fees, paperwork reduction, and discretionary full funding.  The Democratic amendments will focus on homeless children, developmental disabilities data collection, and mandatory full funding.  The agreement is expected to stay in place for the remainder of this Congress.  No date has been set for Senate debate and vote.

The revised S. 1248 is improved over the bill as originally developed by the HELP Committee.  From a disability advocacy perspective, some provisions in the bill remain problematic; particularly provisions that weaken the Individual Education Program (IEP) and “stay put” components of IDEA.  These negatives are somewhat offset by numerous improvements in the bill.  On balance, S. 1248 is vastly superior to the House passed H.R. 1350.

The Arc and UCP will continue to press Senators to continue to improve S. 1248, particularly the weakened provisions on due process and IEPs.  Efforts will also be made to defeat any of the Senate floor amendments that would further erode protections in current law for special education students and their families.

A conference between the House and Senate would follow completion of Senate action on S. 1248.  The disability community strongly opposes H.R. 1350, the House passed bill to reauthorize IDEA.  A strong Senate bill is vital to offset the bad policy embodied in the House bill.  As the national elections loom in November of 2004, it remains to be seen how the Congress and the White House will position themselves on special education policy.

Birth Defects and Developmental Disabilities Prevention Act of 2003 Enacted

On December 3, 2003, President Bush signed legislation to reauthorize the National Center on Birth Defects and Developmental Disabilities (NCBDDD) at the Centers for Disease Control and Prevention (CDC).  Originally created by the Children's Health Act of 2000, the NCBDDD works with state health departments, academic institutions, and other public health partners to:

· Monitor birth defects, developmental disabilities, and the health and wellness of individuals living with a disability;

· Support research to identify causes or risk factors and develop strategies for prevention of birth defects, developmental disabilities, and the secondary conditions associated with disability; and 

· Promote programs to prevent birth defects, developmental disabilities (e.g. prevention programs for fetal alcohol syndrome), and promote wellness among people with disabilities. 

The Birth Defects and Developmental Disabilities Prevention Act of 2003 reauthorizes the NCBDDD through FY 2007, at “such sums”, giving Congress the latitude to set specific funding levels during the appropriations process each year.  The FY 2004 Omnibus Appropriations bill includes $113.5 million for the NCBDDD.  The Center's FY 2003 appropriation was $98 million.

In addition to reauthorizing the NCBDDD’s activities, the Birth Defects and Developmental Disabilities Prevention Act of 2003:

· Amends the Family Educational Rights and Privacy Act to authorize NCBDDD to collect data from educational records that are necessary to conduct surveillance research on developmental disabilities while protecting the privacy of individuals and their families;

· Requires a biennial report to relevant congressional committees on the NCBDDD’s activities in the areas of birth defects, developmental disabilities, and disabilities and health;

· Gives the NCBDDD the authority to support a National Spina Bifida Program to promote prevention and enhance the quality of life for those living with spina bifida; and 

· Provides NCBDDD with the authority to conduct research and programs on the prevention of secondary conditions and the promotion of health and wellness in individuals living with disabilities.
The Birth Defects and Developmental Disabilities Prevention Act of 2003 was originally introduced by Senators Kit Bond (R-MO), Bill Frist (R-TN), Christopher Dodd (D-CT), and Edward Kennedy (D-MA) and Representatives Mike Ferguson (R-NJ) and Sherrod Brown (D-OH). 
Legislation Designed to Improve Employment Opportunities 

for Individuals with Disabilities Passes the Senate

On November 14th, the U.S. Senate passed the reauthorization of the Workforce Investment Act (WIA) and the Rehabilitation Act, S. 1627, by unanimous consent.  Recognizing the unacceptably low employment rate for individuals with disabilities in this country, the Senate took major steps to eliminate barriers to employment and training services for individuals with disabilities, and developed criteria that would help ensure a physically and programmatically accessible workforce development system for individuals with disabilities.  The Senate also approved measures to increase opportunities for community providers to be true partners in the one-stop system and receive funding to provide employment and training services.  This reauthorization demonstrates the Senate’s commitment to making sure that the WIA system plays a vital role in helping to increase employment and training opportunities for individuals with disabilities.  The Senate also took significant steps to strengthen the Rehabilitation Act.

Created by Congress in 1998, WIA was fashioned to develop a comprehensive, community-based workforce system to serve the needs of both jobseekers and employers.  At the center of WIA is the one-stop center system through which numerous federal, state, and local programs are required to deliver employment and training services.  WIA was designed to ensure that jobseekers have the training and the skills to meet the needs and demands of local employers.

One of the purposes of S. 1627 is to increase the employment, retention, and earnings of individuals with disabilities, and accordingly, the bill contains numerous provisions designed to improve employment outcomes for people with disabilities.  The Senate recognized that the current workforce system might in fact discourage states and localities from serving jobseekers that face greater difficulty in finding and retaining employment or increasing their earnings, and thus eliminated some of those barriers.   

S. 1627:

· Requires state and local workforce boards to adjust performance measures to accurately reflect and measure the provision of services to “harder-to-serve” populations, including individuals with disabilities;  

· Creates incentives—increases in funding—to local one-stops that do an exemplary job of providing services to individuals with disabilities;

· Improves the workforce development system for individuals with disabilities through programmatic accessibility.  The Senate would require state and local workforce boards to assure and periodically assess both physical and programmatic accessibility at the one-stops, and provide technical assistance to help ensure the one-stops are in fact both physically and programmatically accessible.  

The Senate would also require the governor and the local workforce boards to ensure that there are a sufficient number of providers of training services with expertise in assisting individuals with disabilities.  These provisions would increase opportunities for community providers to participate in the WIA system.  The Senate explicitly recognized that community providers often have creative and innovative approaches for addressing the needs of individuals with disabilities, particularly those with the most significant disabilities.

The Senate also took significant steps to strengthen the Rehabilitation Act and to better align it with the WIA system in order to create a more effective, comprehensive job training system within the community.
Amendments to the Rehabilitation Act focus on:
· Strengthening consumer choice;

· Creating opportunities for individuals to develop their own individual plans for employment (IPEs) with an individual or organization of their choice;

· Strengthening transition planning for young people with disabilities, requiring a student’s IEP to link with the IPE for students beginning at age 14;
· Creating stronger links between the Rehabilitation Act, the New Freedom Initiative, and community-based Olmstead initiatives;
· Increasing opportunities to expand Vocational Rehabilitation partnerships with businesses and employers; and
· Improving coordination with the Ticket to Work program and WIA.
This bill clearly reflects the Senate’s intent to not only increase employment and training opportunities for individuals with disabilities, but also to increase the employment, retention, and earnings of individuals with disabilities.
The House of Representatives has already passed its version of the reauthorization, H.R. 1261, earlier this year.  The House version is considered very problematic, because it not only fails to adequately increase access to services or improve services for individuals with disabilities in the WIA system, but it creates disincentives for serving individuals with disabilities.  The bill also allows a governor to siphon funds from programs for people with disabilities to pay for costs associated with operating the one-stop system.  For example, H.R. 1261 would give a governor the authority to take such funds from programs for individuals with disabilities at both the local and state level, including programs relating to mental health, mental retardation, developmental disabilities, Medicaid, and independent living.  These provisions do not assure that any of these program dollars will be used for services for individuals with disabilities and could therefore cause significant harm to families with members with disabilities.

The two bills must be reconciled in Conference before being sent to the President for signing.  The timing of such Conference, however, remains unclear.  Meanwhile, the PPC is urging the Secretary of Labor to support the provisions of the Senate bill and oppose those of the House bill.

UCP and The Arc Participate in ADA Case 

to be Heard by U.S. Supreme Court

The United States Supreme Court will hear arguments in another important Americans with Disabilities Act case.   The case, State of Tennessee v. George Lane and Beverly Jones, addresses the question “whether Title II of the ADA exceeds Congress’s authority under Section 5 of the Fourteenth Amendment, thereby failing validly to abrogate the states’ Eleventh Amendment immunity from private damage claims.”  The Arc and United Cerebral Palsy joined in an amicus curiae (“friend of the court”) brief in support of Respondents Lane and Jones.
George Lane and Beverly Jones, both of whom use wheelchairs, sued the state of Tennessee for failing to ensure that its courthouses are accessible to individuals with disabilities.  Both were denied access to courtrooms on the second floors of buildings lacking elevators.  Jones worked as a court reporter; Lane was a defendant in a criminal case.  The state arrested Lane for failure to appear when he refused to crawl or be carried up the stairs.  Their suit was filed in 1998.

The Tennessee Attorney General moved to dismiss the case on sovereign immunity grounds, arguing that Congress did not have the authority to subject the state of Tennessee to suit.  The U.S. District Court denied the state’s motion and ruled that the case could go forward.  Tennessee appealed to the U.S. Court of Appeals for the Sixth Circuit, which affirmed the trial court’s decision, and again said that the case could proceed.  Tennessee then appealed to the United States Supreme Court.  The case has not yet gone to trial.

The amicus brief filed in November on behalf of UCP, The Arc, and 23 other disability organizations relates the history of state-sponsored discrimination against people with disabilities.  Additional amicus briefs addressed, among other issues, the inadequacy of state laws to address the broad array of discrimination experienced by people with disabilities and problems regarding courthouse access for people with disabilities.  The Department of Justice filed a brief on behalf of the United States in support of the position of Lane and Jones.

Oral argument is scheduled for January 13th and the Court should issue its decision by June 2004.
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