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109th Congress Convenes, President Bush Inaugurated
Holding to tradition, the new 109th Congress briefly convened in early January, selected its majority and minority leadership, began the tedious processes of committee and subcommittee appointments and chairmanship elections, majority and minority committee ratios and budgets were set and the musical chairs system of office space allocation.  Several Senate committees began confirmation hearings on newly nominated Cabinet officers.  Bills were introduced in both Houses and measures were quickly adopted to respond to the tsunami disaster.  The Congress returned to work in mid January and was present when President Bush was sworn in on January 20.

Of great interest to The Arc and United Cerebral Palsy are the confirmation hearings of those Cabinet officials who will head up federal agencies which serve people with disabilities.  These include new Secretaries for the departments of Education, Health and Human Services and the Attorney General of the Justice Department.  Although some Senators posed strong questions and concerns about Bush Administration policies, all of these nominees appear slated to be confirmed shortly before or after the inauguration.  Nominees include Education designee Margaret Spellings, former Education Counselor to the President at the White House; HHS designee Michael Leavitt, current Administrator of the Environmental Protection Agency and former governor of Utah and Attorney General designee Alberto Gonzales, former Counsel to the President.  Spellings was quizzed about IDEA and No Child Left Behind implementation and Leavitt was pressed about possible modifications to the Medicaid program.  Spellings was confirmed by the Senate on the morning of the Inauguration.

 President Bush has begun spelling out his agenda for his second term.  Top priority issues include Social Security reform, tax reform, entitlement reform, expanding No Child Left Behind to the high school grades and a tight FY 2006 budget which will be released on February 7.  Work on these issues began in earnest after the inauguration. 

Bush Administration Proposals to Slash Medicaid Anticipated

Medicaid, the largest funder of services for persons with disabilities, is high on the agenda of the Congressional leadership and the Administration. According to many influential leaders in the Senate and House, including Senate Budget Committee Chairman Judd Gregg (R-NH), the only way to achieve President Bush’s goal of cutting the federal deficit in half over the next 5 years, is to make significant cuts in entitlement programs, like Medicare, Medicaid and SSI. Since the Administration wants to put off any legislative discussion of Medicare until after the new Medicare prescription drug benefit goes into effect next year, policy makers are expected to focus on Medicaid. 

In addition to the need to reduce the federal deficit, proponents of so-called “Medicaid reform” cite the following refutable arguments for changing the program: 

· Medicaid spending is out of control, growing rapidly at the state and federal level. (In fact, with respect to health care, Medicaid costs are both lower than -- and growing at less than half the rate of growth of -- private health insurance on a per-person basis). 

· Fraud and mismanagement are rampant in Medicaid. (In fact, according to Sen. Max Baucus (D-MT), ranking member of the Senate Finance Committee, CMS reported in mid-January that $199 million in total Medicaid spending in 2003 was attributable to fraud. According to Sen. Baucus, "[T]hat is less than seven hundredths of a percent of total Medicaid spending.”)

· Medicaid ties states’ hands, discouraging flexibility and innovative ways to control costs and improve quality of care. (In fact, Medicaid provides significant flexibility to states.  Two-thirds of Medicaid spending is on “optional” populations and services.  In addition states have been given increased flexibility through waivers.)
Cuts and structural changes to Medicaid could occur via many legislative avenues. The President’s budget, which will be released on February 7th, could contain significant cuts (speculation ranges between $27- $100 billion over 5 years) and/or a block grant proposal.  Even if the President’s budget does not include a block grant proposal, the cuts may be so significant that Congress, during its budget reconciliation process, may enact a block grant to pass the political pain of cutting benefits and provider reimbursement rates to Governors, arguing that Governors, not Members of Congress, know what is best for their states.  In addition, both the House and Senate are expected to consider “budget process” legislation this year, which could include permanent spending caps on entitlement programs.  A permanent cap on federal Medicaid spending would have the same practical impact as a block grant.   

Any cap on federal funding, through a block grant or any type of cap or allocation, would have far reaching implications on Medicaid beneficiaries, providers and states. Although we do not currently know the specifics of any proposal, it is clear that any proposal to block grant the program would fundamentally alter Medicaid’s financing structure. A block grant “locks in” federal Medicaid funding to a predetermined level for each state.  If a state spends a low amount per capita now, that low spending will be locked into your base. Because many states have reduced their Medicaid spending growth over the past several years by limiting benefits, eligibility, and/or provider payments, basing a block grant on FY 2004 or FY 2005 spending will lock these states in to levels that are unusually low.  It would make it very difficult for a state to restore any of these reductions in future years or to enact expansions (e.g. increasing access to home and community services to eliminate waiting lists). 

During the confirmation hearing on the nomination of Gov. Michael O. Leavitt, President Bush’s choice to head the Department of Health and Human Services (HHS), Finance Committee Members on both sides of the aisle raised concerns about proposals to block grant Medicaid. Gov. Leavitt pledged only to oppose changes that would affect “mandatory populations and services.  In response to several questions, he reiterated his belief that “[M]andatory populations should remain mandatory. Optional coverage should remain optional. Optional populations should remain optional.”
This could be very problematic for Medicaid beneficiaries with disabilities and providers.  Generally, people with disabilities who receive SSI benefits are mandatory beneficiaries under Medicaid and those whose income is above SSI income and resource levels are considered optional beneficiaries.  Mandatory services are generally limited to hospital, physician, and nursing home services.   Mandatory Medicaid beneficiaries are also eligible to receive optional services, which include prescription drugs, physical therapy and related services, diagnostic, screening, and preventive services, Intermediate Care Facilities for people with mental retardation and related conditions (ICF/MR),home and community based services (under waiver authority), case management services, prosthetic devices, personal care services, rehabilitative services, and dental and vision care.  Advocates have consistently argued that these services cannot be viewed, practically speaking, as  “optional” because they are  fundamental to maintaining the health, safety and independence of people with disabilities.

Because states have a large stake in this debate, the National Governors Association, (NGA) took a stand early on against limits on federal Medicaid funding.  In a December bi-partisan letter to House and Senate leaders, the NGA stated that proposals to reduce the federal budget deficit should not "simply shift federal costs to states." Following a January 19  meeting of the NGA leadership in Washington, NGA Vice Chair Gov. Mike Huckabee (R-AR) said "[W]e're certainly giving the message very clearly that whatever the (federal) budget proposal, that we would find that simply cutting the Medicaid budget is unacceptable".   

A broad coalition of over 200 organizations representing beneficiaries, providers unions, and religious groups has come together to defend Medicaid and oppose cuts and caps to the program.  The Arc and UCP Disability Policy Collaboration is active in this coalition and has taken a leadership role in the Consortium for Citizens with Disabilities’ (CCD) Medicaid Working Group. Advocacy efforts at the state and local level are going to be key to the success of this campaign to defend Medicaid.  

Several states have also released Medicaid proposals which could have far reaching implications for persons with disabilities.  For example: 


Florida:  Gov. Jeb Bush (R) recently unveiled the broad outlines of a proposal that would totally privatize health care for Medicaid beneficiaries.  Although details of this proposal have not been announced, it is clear that it includes an overall cap on state Medicaid funding  as well as a per capita cap. This proposal, which many believe could serve as a model for other states, has been characterized as “radical” by Medicaid policy experts. Gov. Bush has not yet released details of how long term services would be affected.


Tennessee: Gov. Phil Bredesen (D) announced his plan to eliminate coverage for 323,000 adults enrolled in TennCare, including thousands of persons with disabilities.  All adults who will remain eligible for the state's Medicaid program will have key benefits severely restricted.   For example, these individuals will be entitled to receive only 4 prescriptions per month and a physician limit of 12 visits a year.  Gov. Bredesen has reportedly stated that these will be “hard” limits, without any ability to obtain medical exceptions.  In addition, his plan totally eliminates coverage for two categories of drugs: antihistamines and gastric acid reducers.


New York:  The budget proposal released by Gov. George Pataki (R) includes a $1.1 billion reduction in state Medicaid spending.
Social Security Privatization Debate Continues

The debate over privatization of the Social Security program continues to grab national attention in the press as key Congressional leaders are weighing in.  Some focus has recently turned to the issues regarding people with disabilities who receive Social Security benefits and how changes in the system may affect them.

In an interview with the Washington Post in mid-January about Social Security, President Bush said he has no intention of making changes that would affect the approximately 40 percent of Social Security recipients who receive disability or survivor benefits.  He indicated that discussions had centered on the retirement system, not the survivor and disability aspects of Social Security. While details of the President’s current proposal have not been released, he has made it clear that he wants to allow people to place some of their payroll taxes into private accounts, rather than in the current Social Security system.  The leading proposal of the President’s 2001 Commission to Strengthen Social Security would have applied benefit cuts across all of the beneficiaries in the retirement, survivors, and disability programs in order to make up for the losses in the Social Security trust funds caused by the establishment of private accounts.

A few days later, Rep. Bill Thomas, Chairman of the powerful House Ways and Means Committee with jurisdiction over the Social Security programs, predicted that partisan differences over Social Security will render President Bush’s plan for Social Security a “dead horse”.  Thomas called on Congress to take a broader view of the programs and indicated that he would consider Social Security’s financing simultaneously with revisions to the tax code.

In the meantime, there have been some changes in the key House Ways and Means Committee’s subcommittee handling the Social Security issues.  Representative Jim McCrery (R-LA) is now the Chairman of the Social Security Subcommittee, replacing Rep. Clay Shaw who moved over to chair the Trade Subcommittee.  Leadership on the Democratic side has also changed.  Following the death of Rep. Bob Matsui (D-CA) on January 1, Representative Sander Levin (D-MI) will serve as the Ranking Minority Member on the Social Security Subcommittee.

Also in mid-January, the Associated Press ran a story focusing on the disability issues in the Social Security debate.  The story was carried by papers across the country and included quotes from Marty Ford, Disability Policy Collaboration staff.

The Disability Policy Collaboration staff is taking a leadership role in developing the disability community’s response to the threats posed by privatization.  In addition, staff is working with broader coalitions of organizations representing people who are retirees, women, people of color, unions, and religious interests to coordinate educational efforts for grassroots members and Members of Congress.
U.S. Department of Education Schedules IDEA Regulation Input Regional Meetings
A notice was posted in the Federal Register on December 29, 2004 requesting public input into the development of proposed rules to implement the new provisions contained in the 2004 amendments to the Individuals with Disabilities Education Act (P.L. 108-446).  A copy of this law can be accessed at the following Web site: http://www.gpoaccess.gov/plaws/index.html.  Individuals can submit comments until the deadline of February 28, 2005.  Comments can be emailed electronically to:  comments@ed.gov, using the term "Comments on IDEA-2004" in the subject line.  Comments can also be mailed to OSERS, U.S. Department of Education, 400 Maryland Avenue, SW, Room 5126, Washington, DC, 20202.

The Department of Education is also hosting a series of regional meetings to obtain input.  Dates, times and locations of these meetings are as follows:
Friday, January 28, 2005

3:30pm - 5:30pm & 6:30pm - 8:30pm

University of Delaware Conference Center

Clayton Hall - Room 106

Newark, Delaware

Thursday, February 3, 2005

3:30pm - 5:30pm & 6:30pm - 8:30pm

Ohio State University School of Education

384 Arps Hall

Columbus, Ohio

Monday, February 7, 2005

10:00am - 2:00pm & 6:30pm - 8:30pm

Sheraton Boston Hotel

Boston, Massachusetts

Friday, February 11, 2005

1:00pm - 5:30pm & 6:30pm - 8:30pm

Lindberg Schweitzer Elementary School

San Diego, California

Tuesday, February 15, 2005

3:30pm – 5:30p.m & 6:30p.m. – 8:30pm

Frederick Douglass High School

Atlanta, GA 

  

Friday, February 18, 2005

3:30pm – 5:30p.m. & 6:30pm – 8:30pm

University of Wyoming at Laramie

Wyoming Union

Laramie, WY  

Thursday, February 24, 2005

1:00pm – 5:00pm & 6:00pm – 8:00pm  

Academy for Educational Development
Washington, D.C.  

Individuals wanting to comment can register at the door and will be heard on a first-come, first-served basis.  A five-minute limit will be placed on oral comments.

The Department seeks to identify those provisions in the new law that need clarification to improve the implementation of IDEA.  Specific proposals are requested along with a rationale for how the proposal will help clarify or implement the law.  Commenters should also describe their involvement in special education (e.g. parent, advocate, provider, etc.).

Among the topics that are expected to receive substantial input are: definition of "highly qualified teacher", paperwork reduction pilot programs, three year Individualized Education Programs, participation of special education students in assessments, procedural safeguards and discipline provisions.

Update on the Implementation of the Medicare Prescription Drug, Improvement and Modernization Act

The Medicare Prescription Drug Improvement and Modernization Act (MMA) will have a significant impact on people with disabilities who receive both Medicare and Medicaid benefits (the “dual-eligibles”).  As an estimated 50% of people who receive state Mental Retardation/Developmental Disabilities services are dual eligibles, MMA implementation is of primary importance to The Arc and United Cerebral Palsy.  We have used every opportunity to urge the Centers for Medicare and Medicaid (CMS) to use their regulatory authority to ensure that this population has affordable access to the medications they need on January 1, 2006, when, as the MMA requires, they are transitioned from Medicaid prescription drug coverage to the new Medicare benefit (known as Medicare Part D).

After January 1, 2006, these individuals will no longer be able to rely on the federal portion of Medicaid to pay for their medications.  Because dual eligibles already have comprehensive drug coverage through Medicaid, the transition to the Medicare drug coverage which will be offered by private plans (known as PDPs), and the anticipated differences in the Medicare prescription drug benefit raise a unique set of challenges.  Some dual-eligibles could find that drug coverage under the Medicare program is less comprehensive, more costly, or less secure than coverage they have under Medicaid. 

Of particular concern for dual-eligibles with disabilities is how the formularies (i.e. the list of a PDP’s covered medications) are structured and how much it will cost them to obtain the drugs they need. Many people with cognitive, intellectual and developmental disabilities have complex needs.  Switching medications can be risky – new drugs may not be as effective as the previous medications, or they may cause additional side effects.  Further, if access to prescription drugs is interrupted, even for a short time, significant harm could result.  Therefore, it will be important to closely monitor the transition to Medicare prescription drug coverage to ensure that people with cognitive, intellectual and developmental disabilities and other conditions are protected.

 The MMA’s complexity presents many challenges for CMS and all affected constituencies (including beneficiaries, states, providers, pharmacies, and others in the private sector).  Organizations representing beneficiaries, including UCP and The Arc, have been especially aggressive in educating CMS about the implications of the new Part D benefit for dual-eligibles with complex health needs.  Last fall we urged CMS to make significant improvements to the draft regulations.  Publication of the final rule is expected by early February.  

Recently, two key components of CMS’ oversight of the prescription drug program were released.  CMS published draft guidance on how they plan to review the formularies and they received from the United States Pharmacopeia (USP) draft model guidelines that plans can use –when developing formularies.  

Although CMS’ formulary guidance will not be legally enforceable, it sets forth the important parameters which CMS will use to scrutinize PDP plans during the application process later this spring.  The Arc and UCP joined other Medicare advocates in submitting comments to CMS on their draft guidance.  While we made several recommendations to improve the guidance, we are generally supportive of the approach that CMS proposes to take when reviewing Part D plan benefit structures and formularies.  We believe this review process will be critical to ensuring that the plans do not discriminate or substantially discourage enrollment by certain groups of Medicare beneficiaries.  We support CMS’ identification of three areas of focus: pharmacy and therapeutics (P&T) committees, formulary lists, and benefit management tools as among the most critical areas for review.  We are encouraged that CMS recognizes the need to look at each plan’s use of cost management tools.  

Despite these encouraging views, our comments urged CMS to make significant changes to the draft guidance.  We urged CMS to use its regulatory authority to focus cost-management activities in areas where there is a consensus among relevant medical professionals that access restrictions are appropriate.  Our comments emphasized that the prescription drug benefit cannot be managed through restrictions and formulary limitations for every type of drug.  Unless proven otherwise, the presumption should be that each drug used to treat medical conditions is unique and not interchangeable.  Where drugs are not equivalent, all drugs should be on-formulary drugs and the cost of the drug should not be a factor in establishing cost-sharing levels—especially since the MMA’s cost-sharing structure (which is based on a percentage of the drug’s cost) already means that more expensive drugs will have higher cost-sharing.  These types of changes will be necessary in order to provide a useful benefit to people who have complex medical conditions. 

The Arc and UCP were also disappointed to see the revised draft of the Model Guidelines developed by the USP. Last fall, The Arc and UCP provided extensive comments to the USP urging the addition of more categories and classes of drugs.  The USP is a non-governmental organization that was required by the MMA to develop a model listing of drug categories and classes to be used by prescription drug plans as they develop their formularies.  Their work on developing model guidelines is important because the new Medicare law requires multiple drugs to be available in each class but did not define “classes.” In its proposed regulation to implement the law, CMS stated that multiple drugs per class means two drugs in each class.  Thus a pharmacy benefit manager who will be contracting with CMS to provide the prescription drug benefit can develop their formularies and only require two drugs per class and still be in compliance with the law.  This makes the decision of how the classes are defined critically important.  

In commenting to the USP, The Arc and UCP recommended significant changes to the Model Guidelines.  We expressed concern about the limited number of drug classes and the impact that might have on access to newer and more effective medications.  We were particularly concerned about drugs that are used to treat depression, seizures and other drugs commonly used by people with mental retardation and cerebral palsy.  We were also concerned that there were few assurances that if a drug is required to treat a particular condition it will be part of the formulary.  In some cases the model guidelines do not appear to have a class where a drug would fit.  In other situations such as the case with baclofen - a drug used to treat spasticity - there are so many drugs that fall within this broad class –there is no guarantee that baclofen will be included.  We were also concerned that off label prescribing, which is very common in the treatment of many serious and complex disorders, would be limited by the guidelines. 

While we were pleased that the USP addressed some of our concerns about the anti-convulsant drugs, it did little to address our other issues.  In fact changes to the skeletal muscle relaxants category may have made access to medications like baclofen less assured.  We remain concerned that physicians will be limited in what they can prescribe and individuals will be denied access to needed medications.  Though CMS made a point of emphasizing that the prescription drug plans do not have to use the model guidelines, we are concerned that they will play an important role in defining the comprehensiveness of the formularies.  

On January 21, 2005, CMS issued its final regulations. DPC staff will analyze them and develop educational materials to assist individuals, families and chapters and affiliates in understanding the Medicare Prescription Drug benefit.  

Job Training Improvement Act Introduced

On January 4th House Education and the Workforce Committee Republican leaders introduced HR 27, the Job Training Improvement Act, legislation that reauthorizes the Workforce Investment Act (WIA) and the Vocational Rehabilitation Act. 

In 1998, Congress enacted WIA to consolidate, coordinate, and improve employment training, literacy, and vocational rehabilitation programs.  The legislation created One-Stop Delivery Systems (One-Stops) to offer employment training, counseling, and resources to individuals who need such services in order to become gainfully employed.  WIA also integrated several mandatory partners to improve the previously fragmented employment and training system, including Vocational Rehabilitation, in order to better serve individuals with disabilities.

HR 27 is substantially similar to the legislation passed by the House of Representatives in the 108th Congress with one major improvement.  That bill to reauthorize WIA and VR died in the last Congress due primarily to the unwillingness of the Senate Democratic Minority to appoint conferees to resolve the differences between the House and Senate.  Democrats were very upset at being left out of other House and Senate conferences.  HR 27 includes language to strengthen the role that Vocational Rehabilitation plays in assisting students with disabilities transitioning from school to independence and self-sufficiency.  To improve planning and coordination, the, bill requires States to address the needs of students with disabilities as part of the states comprehensive statewide assessment of rehabilitation needs and to describe how they will expand and improve services to students with disabilities.  The bill also establishes a trigger that will target $50 million for the expanded transition services beginning in the first year that the appropriation exceeds the FY 2004 appropriation by $100 million.  These targeted funds would be used for programs that improve or expand transition services. 

However, HR 27 includes a number of provisions that The Arc and UCP have expressed concerns about including the requirement that WIA partners, such as Vocational Rehabilitation, contribute a portion of their funds to infrastructure costs.  Our position has been that any transfer of vocational rehabilitation funds to support WIA's administration and infrastructure should be targeted to improving services to individuals with disabilities.  One-Stops should be responsible for financing their own infrastructure costs, including improving their physical and programmatic accessibility.  WIA's mandatory partners could then be relied upon for technical assistance, strategic planning, outreach, and other activities designed to improve the One-Stop services for their own constituencies.  The Arc and UCP believe that strengthening the physical and programmatic accessibility of the workforce development system should be a high priority for the reauthorization. Unfortunately, HR 27 does not include changes to address this issue. 

HR 27 also diminishes the role of the Rehabilitation Services Administration (RSA) by demoting the position of its Commissioner.  Under this bill, the Commissioner of RSA will no longer be appointed by the President, by and with the advice and consent of the Senate, and is no longer called the Commissioner.  Rather, the RSA shall be headed by a director within the Department of Education.

The Arc and UCP will continue to work diligently with other members of the disability community to suggest improvements to HR 27 and to work with the Senate on the development of their legislation.

Righting the ADA: Correcting the Course of the Landmark Americans with Disabilities Act

“Like a boat blown off course or tipped on its side, the ADA just needs to be righted,” says the National Council on Disability.

When it was passed by the Congress in 1990, the Americans with Disabilities Act (ADA) had the stated intention of providing a “clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.” Americans with disabilities finally saw the light at the end of the tunnel and looked toward the day when the act would be fully implemented and the barriers that had always prevented access to their full participation, inclusion, and equality of opportunity in American society would be gone. The 1990 law was passed to ensure equal rights for people with disabilities and has brought a host of changes in workplaces, transportation, communication and other aspects of American life. 

Unfortunately, however, the promises of the ADA have fallen short. Over the last several years, the Supreme Court, in a number of rulings, has severely narrowed the scope of opportunities and protections as intended by those in Congress who created and passed the ADA.

The National Council on Disability, an independent federal agency, has issued an analysis of Supreme Court interpretations of the ADA and has found that although there have been a few Supreme Court  decisions that “have clearly liberated people with disabilities” (e.g. Tennessee v. Lane, Martin v. PGA Tours, and Olmstead v. L.C), the ADA currently needs some  work. That is because other recent rulings have sent up a warning flag that the courts are retreating from some of the core principles of the ADA.

It all started on June 22, 1999, when the Supreme Court ruled in the case of Sutton v. United Airlines that severely myopic twins who had unsuccessfully sought pilot jobs with United Airlines were not actually disabled because their vision could be corrected by eyeglasses, thus beginning the process of severely narrowing the definition of disability. 

Likewise, in Murphy v. United Parcel Service that same year, the high court ruled against a UPS mechanic who was fired because his blood pressure exceeded health guidelines. The man had challenged his firing on grounds his high blood pressure was a disability, but the Supreme Court disagreed because the man could function normally with the help of blood pressure medication.

Then, along came Albertsons Inc. v. Kirkingburg, also in 1999, in which a driver for Albertsons was mistakenly certified as meeting visual standards for truck drivers. When the error was discovered, Albertsons fired him and refused to rehire him even after he obtained a waiver from the standards. The court ruled the driver had not shown that the alleged disability affected a major life activity.

Along the same lines, in Toyota Motor Mfg. v. Williams in 2002, the Supreme Court said a Toyota assembly line worker with carpal tunnel syndrome who was fired because of her poor attendance record, was not entitled to protection under the ADA because it was not clear that she had substantial impairment of "any major life activity."

These and a number of other harmful decisions, the National Council on Disability contends, have again reduced the status of Americans with disabilities "to that of second-class citizens," a status that the ADA promised to remedy. 

Now, in an effort to restore the ADA’s original intent, the NCD has proposed the ADA Restoration Act, which recommends amendments to the ADA of 1990 and which the Council likens to the Civil Rights Restoration Act of 1987, passed by Congress to reaffirm and strengthen the Civil Rights Act of 1964. Far from a wholesale rewrite of the law, or an attempt to take ADA in a new direction, the goal, says the Council, is simply to restore the ADA to its original intent.

Significantly, the ADA Restoration Act would bar discrimination against anyone "on the basis of disability," a change from the current wording, which bars discrimination "against an individual with a disability," wording that has been narrowly construed by the courts and has often resulted in judges trying to decide whether someone actually has a life-altering disability and thus qualifies for protection. Under the ADA, an individual with a disability is a person who 1) has a physical or mental impairment that substantially limits one or more major life activities; 2) has a record of such an impairment; or 3) is regarded as having such an impairment. The proposed language would be in keeping with the intent of the original language that even if a plaintiff’s condition is not substantially disabling because of corrective measures, the individual is still protected by the ADA because he or she had a record of a disability or is "regarded" or perceived by the employer as being impaired.  

Other provisions of the ADA Restoration Act include revision and updating of some of the original Congressional findings, such as the number of people who experience disability; a provision that will clarify the intent of the ADA’s “direct threat” defense available to employers; and one that clarifies that the ADA employment rights of individuals with disabilities are not subject to seniority systems or collective bargaining agreements.

The specific amendments are as follows: 

Subsection (a) revises references in the ADA to discrimination “against an individual with a disability” to refer instead to discrimination “on the basis of disability,” rejecting the notion of a rigidly restrictive protected class. 

Subsection (b) revises certain Congressional findings in the ADA: (1) the rough estimate of the number of people having actual disabilities, a figure that the Supreme Court has used as evidence that Congress intended the coverage of the ADA to be narrowly circumscribed, and (2) the wording of the ADA finding regarding the history of purposeful unequal treatment suffered by people with certain types or categories of disabilities.

Subsection (c) revises some of the definitions used in the ADA. Specifically, it will amend the definition of the term “disability” to clarify that it shall not be construed narrowly and legalistically by drawing fine technical distinctions based on relative differences in degrees of impairment, but will instead focus on how the person is perceived and treated.

Subsection (d) clarifies that the ADA’s “direct- threat” defense applies to customers, clients, passersby, and other people who may be put at risk by workplace activities, not to the worker with a disability.

Subsection (e) restores the carefully crafted standard of “undue hardship” as the sole criterion for determining the reasonableness of an otherwise effective accommodation. 

Subsection (f) clarifies that ADA employment rights of individuals with disabilities, including the opportunity to be reassigned to a vacant position as a reasonable accommodation, are not to take a backseat to rights of other employees under a seniority system or collective bargaining agreement.

Subsection (g) adds new subsections to the remedies provision of Title II of the ADA, restoring the possibility of recovering punitive and non-punitive damages. Also under this subsection, refusal of accommodation under the ADA and the Rehabilitation Act constitutes engaging in “unlawful intentional discrimination.”

Subsection (h) states that the provisions of the Act are to be liberally construed to advance its remedial purposes.

Subsection (i) corrects the ruling of the Supreme Court in Buckhannon Board and Care Home, Inc. v. West Virginia Department of Health and Human Resources, which rejected the “catalyst theory” in determining eligibility of ADA plaintiffs to attorney’s fees, by reinstating the theory.

As Congressional supporters and advocates attempt to return the ADA to the track that Congress meant for it to follow when it enacted the statute in 1990, the best strategy for enacting the new proposal is still under discussion. The disability community is making contact with key members and leaders in the House and Senate hoping to assemble the same kind of broad bipartisan coalition that helped pass the original ADA as well as a number of other disability laws. 

Restoration of the ADA is among the “critical” goals for the 109th Congress for The Arc and United Cerebral Palsy. Like many disability advocates, however, The Arc and UCP are somewhat leery of opening up the ADA. While it could bring positive results, it could also have the unintended consequence of giving those who oppose the act and its provisions the opportunity to add harmful amendments such as the ADA Notification Act, a bill that has been introduced during the last two sessions of Congress and would require individuals wishing to sue establishments under the access provisions of the ADA to give the businesses advance notice of pending suits. Thus, assurances from House and Senate Republican leadership that the ADA will not be further weakened is seen as a vital step to move any legislative fix forward in this Congress.

Perhaps the key ingredient in the recipe for success of the ADA Restoration Act is the President himself. As the son of the President who so strongly supported and signed the original act into law, and as the author of his own New Freedom Initiative for people with disabilities, George W. Bush, some might say, would have every reason in the world to reaffirm his father’s belief in the rights of people with disabilities. The President, however, has been notably silent on the issue during his first four years in office, although he has had ample opportunity not only to enforce more aggressively the provisions of the ADA through his administration, but also, through his New Freedom Initiative, and even during his re-election campaign, to propose legislation himself that would address some of the problems citizens with disabilities are experiencing with the ADA. 

To learn more about this proposed legislation, read the NCD report Righting the ADA online at www.ncd.gov/newsroom/publications/2004/righting_ada.htm.
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