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Fiscal Year 2006 Budget Resolution Recap

The House of Representatives and the Senate each narrowly voted along strictly partisan lines to adopt a Budget Resolution (BR) setting revenue and spending targets for the next fiscal year.  Final votes by each House followed intense negotiations, primarily among conservative and moderate Republicans.  The House voted 214 to 211 on April 28 to adopt the conference report on the budget resolution.  The Senate followed suit the next day by a vote of 52-47.  Not a single Democrat voted in favor of the resolution and three Republican Senators and 14 Republican Representatives opposed the measure.

The BR, which constitutes an internal budget blueprint used by the Congress to frame tax and spending policy, set a target of $2.6 trillion in federal spending for FY 2006, of which $843 billion will be spent on discretionary programs.  Mandatory (entitlement) spending would be reduced by almost $35 billion over five years while $106 billion in tax cuts would be allowed.  This spending plan would result in a federal deficit of $383 billion.  Since the BR is only a blueprint and not approved by the White House, relevant congressional committees must develop specific legislative proposals to achieve the desired fiscal policy.

Reconciliation - Making the Mandatory (Entitlement) Spending Cuts

The extent of entitlement program cuts was the center of most of the last-minute negotiations resulting in the completion of the BR.  Fiscal conservatives were adamant that entitlement reforms be pursued this year while moderate and liberal members of Congress pushed a more cautious reform agenda, with the most controversial reform being the battle over Medicaid program cuts.  According to Congressional Budget Office estimates, the Bush Administration’s proposed budget would reduce Medicaid costs by approximately $7.6 billion over the next five years.  The House BR included $69 billion in cuts to entitlement programs, including $20 billion from Medicaid over five years.  The Senate BR, however, included no cuts to Medicaid.  The adopted BR targets Medicaid cuts of $10 billion over four years (FY 2007 – 2010).

With the BR completed, the decision on what programs will be cut (and to what extent) is a decision of the authorizing committees.  During this process, adjustments to entitlement policies are made.  This is referred to as reconciliation.  The authorizing committees have some direction from the BR in its reconciliation instructions.  In the Senate, the rules for reconciliation are unique in that they require only a majority vote, prohibiting filibusters (the Senate rules for reconciliation erode the ability of minority viewpoints to prevail).  

United Cerebral Palsy and The Arc are concerned about the reconciliation instructions provided to the Senate Finance Committee, the House Energy and Commerce Committee and the House Ways and Means Committee.  According to the instructions, the Finance Committee needs to cut entitlement programs under its jurisdiction by $10 billion.  The Energy and Commerce Committee, which has jurisdiction over Medicaid, must cut $14.7 billion.  The Ways and Means Committee, which has jurisdiction over SSI, Medicare and TANF, must cut entitlement programs by $1 billion.    

Medicare is supposedly “off-the-table” during this year’s reconciliation, but there are no guarantees.  Unfortunately, the same cannot be said for Medicaid.

How Will Medicaid Cuts Be Determined?

On May 10, Health and Human Services (HHS) Secretary Michael Leavitt signed a charter to create a Commission to make both short- and long-term recommendations on changes to the Medicaid program.  The commission will have up to 15 voting members (all of whom will be appointed by Leavitt) and 18 nonvoting members.  According to press reports, the voting members will include Secretary Leavitt, other federal officials, former or current Governors, former or current state Medicaid directors, and  “individuals with expertise in health, finance or administration.”  The charter reportedly requires the Commission to make recommendations on ways to save $10 billion in Medicaid spending by September 1, 2005 and long-term recommendations on reforming the program by December 31, 2006.
Senators Gordon Smith (R-OR) and Jeff Bingaman (D-NM), the original proponents of a Medicaid Commission, six other moderate Republican Senators and all Finance Committee Democrats pushed for the National Academy of Science’s Institute of Medicine to conduct the commission’s work to ensure independence and credibility.  The Bush Administration, however, rejected this proposal.

Meanwhile, the National Governors Association and the National Conference of State Legislatures are developing their own proposals for the $10 billion cuts.  While not yet public, the proposals reportedly include increasing beneficiary cost-sharing (co-payments and deductibles), transforming Medicaid’s current financing structure (i.e. open-ended entitlement to reimbursement) to a finite benefit similar to the State Children’s Health Insurance Program (SCHIP) (i.e. a capped program), limits on assets transfers, and the reimbursement to pharmacies for prescription drugs.

The Finance and Energy and Commerce Committees will evaluate policy recommendations and work on changes to the Medicaid law over the summer and early fall.  Advocates for beneficiaries and providers remain concerned that, if no consensus can be reached on how to achieve the cuts, Congress may have no choice but to enact a block grant or some type of capped funding, passing the responsibility for cutting the program to governors and state legislatures.

Discretionary programs – Where the $$$ Go

The BR requires a reduction of $23 billion in discretionary spending.  That represents a cut of about five percent, considering inflation.  Discretionary spending encompasses defense, homeland security, disability programs such as special education, vocational rehabilitation, HUD housing, developmental disabilities, transportation, assistive technology and many others, and numerous other federal expenditures.

The Senate and House Appropriations Committee chairmen make the decisions on how to assign a portion of the $843 billion discretionary spending among the various appropriations subcommittees (twelve in the Senate and eleven in the House).  House Appropriations Committee Chairman Jerry Lewis (R-CA) announced the House allocations on May 5 while the Senate has yet to publicize its allocations.  The Senate may set its allocations this week.

The Arc and UCP are interested in the allocations made to the Departments of Labor, Health and Human Services and Education Subcommittee (L-HHS-ED) and the Departments of Transportation, Treasury, Housing and Urban Development Subcommittee (TTHUD).  The L-HHS-ED subcommittee allocation is $163 million below the current level while the TTHUD subcommittee receives a $3.8 billion increase.  As a result, competition among the federal departments and programs within the departments will be intense.  The table at the end of this article compares the FY 2005 appropriations with the Administration’s FY 2006 proposal and the DPC FY 2006 recommendations.

House Appropriations Subcommittees started marking up their bills, but the L-HHS-ED and TTHUD subcommittees have not scheduled a mark up.  The DPC’s top priorities include restoring the large cuts to the HUD Section 811 Supportive Housing program, Supported Employment State Grants, Office of Disability Employment program and the Assistive Technology program.  The DPC will also seek increased funding for IDEA, Vocational Rehabilitation, Help America Vote, various prevention programs and HUD Section 8.

The Senate and House are scheduled to complete their appropriations work in September.

The Wealthy Would Get Tax Cuts 

Of the $106 billion in tax cuts established in the BR, $70 billion are protected during the reconciliation process, making the tax cuts immune to a Senate filibuster.  To approve the tax cuts in the Senate, only a simple majority vote will be required.  Attempts are expected to make permanent the tax cuts enacted by the Administration in its first term, which are geared to wealthier Americans and slated to expire in the next few years.  The Work Opportunity Tax Credit is one of the tax cuts expiring.  Jurisdiction over the tax cuts and tax policy falls on the Senate Finance Committee and the House Ways and Means Committee.

Next steps

Congressional activity on entitlement and discretionary spending, as well as tax cuts, is expected to absorb much of the agenda on Capitol Hill throughout the remainder of this year.  Even though the BR passed, there is no automatic assurance that the spending and tax policies are a done deal.  The DPC and other advocates for people with disabilities will be working with the Senate and House authorizing and appropriations committees in the coming months to protect Medicaid and the many other disability programs at-risk.  The DPC will closely monitor all reform efforts (and of course, report back on reform measures) and use our influence at every step in the process to ensure that the programs and services for people with disabilities are protected.

Appropriations Recommendations for FY 2006 (in millions)

	DEPARTMENT OF LABOR
	FY 2005 Final
	FY 2006 President
	FY 2006

DPC 

	Workforce Investment Act (selected programs)
	
	
	

	   Adult Employment
	898.1
	866.0
	987.9

	   Pilots, Demonstrations, Research
	85.8
	151.0
	151.0

	   Youth Activities
	994.0
	950.0
	1093.4

	Office of Disability
	47.5
	28.0
	47.5

	Work Incentives Grants
	19.7
	19.7
	20.7

	DEPARTMENT OF HEALTH AND HUMAN SERVICES
	
	
	

	Developmental Disabilities Programs
	
	
	

	   Basic State Grants – Councils on DD
	72.0
	72.0
	77.0

	   Protection & Advocacy Systems -- DD
	38.0
	38.0
	45.0

	   University Centers for Excellence in DD
	31.5
	31.5
	37.0

	   Projects of Nat’l Significance & Family Support
	11.0
	11.0
	22.6

	Maternal & Child Health Block Grant
	724.0 
	724.0
	755.0

	Centers for Disease Control and Prevention
	
	
	

	
Birth Defects, Developmental Disabilities, & Health
	124.0
	124.0
	135.0

	
Chronic Disease Prevention
	899.0
	840.0
	899.0

	National Institutes of Health
	
	
	

	
Natl. Institute of Child Health and Human                                     Development
	1,270.0
	1,350.0
	1,367.5

	   Natl. Inst. of Neurological Disorders & Stroke
	1,539.0
	1,550.0
	1,650.0

	Social Services Block Grant
	1,700.0
	1,700.0
	2,380.0

	Child Development Block Grant
	2,073.0
	2,073.0
	2,588.0


	DEPARTMENT OF HEALTH AND HUMAN SERVICES - Continued
	FY 2005 Final
	FY 2006 President
	FY 2006

DPC  

	Protection & Advocacy for Voting Access
	4.9
	4.9
	10.0

	Grants to States to Remove Barriers to Voting
	9.8
	9.8
	25.0

	DEPARTMENT OF EDUCATION
	
	
	

	Individuals with Disabilities Education Act
	
	
	

	    State and Local Grants Part B
	10,589.7
	11,097.7
	14,649.0

	    Preschool Grants
	384.6
	384.6
	422.0

	    Early Intervention Part C
	440.8
	440.8
	485.0

	
Personnel Preparation
	90.6
	90.6
	108.7

	
Parent Information Centers
	26.0
	26.0
	28.6

	    Transition
	     n/a
	5.0
	5.5

	Rehabilitation Services Administration
	
	
	

	
Rehabilitation State Grant
	2,635.8
	2,720.2
	2,990.2

	
Rehabilitation Training
	38.8
	38.8
	42.7

	
Protection & Advocacy for Individual Rights
	16.6
	16.6
	22.0

	
Supported Employment State Grant
	37.7
	0
	41.4

	National Institute for Disability & Rehabilitation Research
	100.8
	100.8
	110.0

	State Assistive Technology Program Grants
	25.7
	0
	31.0

	Protection & Advocacy for Assistive Technology
	4.4
	0
	6.0

	HOUSING AND URBAN DEVELOPMENT
	
	
	

	Section 811 Supportive Housing for Persons with Disabilities
	238.0
	120.0
	238.0


President and Congressional Leaders Move Forward On Social Security

The financial status of the Social Security system continues to spark debate in the news and on Capitol Hill.  President Bush added new details to his plan to address Social Security, while Republican Congressional leaders started laying out their legislative plans.  Congressional Democrats remain firm in their refusal to discuss changes to Social Security while the President’s plan for private accounts remains on the table. 

In his April 28 press conference, President Bush added new details to his plans for Social Security.  In addition to the individual private accounts, which will be created with funds from Social Security taxes, President Bush would institute “progressive indexing” in the calculation of the amount for each individual’s benefit.  This proposed approach to indexing for inflation is complex, but it would essentially give workers with lower earnings a higher adjustment for inflation than for workers with mid-level or higher earnings.  

President Bush also made a distinction between treatment of seniors and treatment of people with disabilities in his plan.  He stated, “As we fix Social Security, some things won't change: Seniors and people with disabilities will get their checks; all Americans born before 1950 will receive the full benefits.”  A simple review of his remarks will show a subtle, but very important distinction.  The President did not say that people with disabilities would receive their full benefits (as he did for seniors); he only stated that people with disabilities would get their checks.  President Bush made a similar distinction in the guiding principles when he appointed the President’s Commission to Strengthen Social Security, which included cuts in benefits for people with disabilities in its 2001 final proposal.  

On Capitol Hill, the legislative agenda continues to develop.  Senator Charles Grassley (R-IA), Chairman of the Senate Finance Committee, kicked off legislative action on Social Security’s future with a hearing on April 26.  Chairman Grassley has indicated that he wants to draft legislation in the Finance Committee by the end of July.  Committee Democrats are holding firm on their refusal to consider private accounts created with funds intended for Social Security.  In addition, three Committee Republicans have expressed opposition or skepticism about the accounts, including Olympia Snow (R-ME), Gordon Smith (R-OR) and Craig Thomas (R-WY).  If Grassley’s plan includes private accounts and if the Democrats and three Republicans on the Committee refuse to accept private accounts, it is possible that the Senate Finance Committee would be unable to report legislation for Senate floor action.

On the House side, Ways and Means Committee Chairman Bill Thomas (R-CA) announced that the Committee plans to hold a series of hearings on Social Security.  The full Committee held a hearing on May 12, focused on “alternatives to strengthen Social Security.”  The Subcommittee on Social Security, which is chaired by Rep. Jim McCrery (R-LA), will hold a hearing on May 17 to discuss protecting and strengthening Social Security.  The Disability Policy Collaboration’s (DPC) Marty Ford will be testifying on behalf of the Consortium for Citizens with Disabilities Social Security Task Force.  Additional hearings in the full committee and the Subcommittee on Social Security are expected to continue at least once a week until the Committee produces legislation, anticipated for early June.

Chairman Thomas also revealed his expansive plans for Social Security, including his willingness to separate the disability and survivors programs from Social Security, in an interview with Bloomberg News.  He has also indicated a willingness to consider improving the system for beneficiaries.  Specifically, he mentioned interest in eliminating the two-year period that Social Security beneficiaries with disabilities must wait before becoming eligible for Medicare.  Thomas’s legislative strategy appears to focus on developing a bill that Democrats would find hard to oppose, even though it contains private accounts.  Observers note that this strategy will face difficulties since many conservatives who support private accounts will not want to support some provisions that Democrats might like.  

During all this activity in Washington, DC, coalitions around the country have been rallying support in opposition to the Administration’s plan for Social Security, which includes private accounts.  Particularly active in opposing the Administration’s plan is the Americans United to Protect Social Security coalition.  This group is leading the effort to oppose private accounts and was responsible for organizing more than 30 rallies nationwide, including the main rally in Washington, DC, in response to the April 26 Senate Finance Committee hearings on Social Security.  The coalition is expected to remain active throughout the debate on Social Security.  

The DPC staff will ensure that our grassroots networks are updated on all activities around the country and ensure that people with disabilities have a voice during the upcoming Social Security policy debates.  

HUD Section 8 Voucher Bill Significantly Affects

Low-Income Persons With Disabilities
Senator Wayne Allard (R-CO), Chairman of the Housing and Transportation Subcommittee, and Rep. Gary Miller (R-CA) introduced the State and Local Housing Flexibility Act of 2005 (S. 771/H.R. 1999), known as the “Flexible Voucher Program.”  The bill was developed by the U.S. Department of Housing and Urban Development (HUD) to change the Section 8 Housing Choice Voucher program and is actively being opposed by the disability community because of its effect on persons with disabilities with extremely low incomes.

The legislation would make many changes to the Section 8 voucher and public housing programs.  The most significant change is that the bill would eliminate the 75 percent requirement for all vouchers to be targeted to individuals with incomes at 30 percent or below area median income.  The bill allows public housing agencies (PHAs) to target 90% of vouchers to persons at 60 percent of area median income.  On a national average, people with disabilities who receive Supplemental Security Income (SSI) benefits have incomes at 18 percent of area median income. 

In addition, the legislation would:

· Expand eligibility for vouchers for higher income households.  Households with incomes as high as 80 percent of median income could receive Flexible Vouchers.  These higher income households are already the primary beneficiaries of many other federal housing programs including the HOME program and the federal Low Income Housing Tax Credit program;   

· Allow PHAs to increase rents that people with disabilities are required to pay.  The current rules limiting tenant rents to 30-40 percent of income would be eliminated;

· Permit PHAs to adopt tenant selection policies that would have the effect of excluding some disability sub-populations in favor of others, which is in direct opposition to federal fair housing laws.  These preferences would also have the potential to create highly segregated housing – a practice which perpetuates stigma and housing discrimination; and

· Eliminate the rules requiring PHAs to permit voucher holders to move to other localities.

HUD officials have stated that a new and more flexible voucher program controlled by local housing officials would be more “effective and cost-efficient.”  HUD Secretary Alphonso Jackson reiterated this theme in recent House and Senate testimony. Democrats and some Republicans, including Sen. Christopher (“Kit”) Bond (R-MO), have criticized the proposal.  The Consortium for Citizens with Disabilities (CCD), in a position paper (Administration’s Section 8 Voucher Proposal Closes the Door on People with Disabilities) supported by United Cerebral Palsy and The Arc, described the legislation as “disastrous” for people with disabilities.  Prospects for the bill during this session of Congress are not yet clear.

National Disability Groups Concerned Over Additional Education 

Department NCLB Exemptions for IDEA Students
Margaret Spellings, the recently sworn in Secretary of Education, announced on April 7 a new policy that would add about 1.5 million special education students to those already allowed to take alternate assessments under the No Child Left Behind Act (NCLB), amounting to 20 percent of all special education students.  This new 20 percent group should not be confused with the 10 percent of special education students (those with the most significant cognitive disabilities) already allowed to use alternate assessments.   

Secretary Spellings briefed a small group of disability advocates, including the Disability Policy Collaboration (DPC), to advise them of this policy shift.  At this briefing, advocates were told that the new policy is aimed at those students who are doing academic work at a level below that of their age peers.  In the past, representatives of the CCD Education Task Force, including the DPC, met with Education departmental officials on several occasions to discuss this situation.  Many school officials throughout the country have pressed the Department to address the many schools and school systems failing to meet the NCLB standards because of testing results for students with disabilities.  Despite the progress made during these meetings, special education advocates were taken aback by the announcement for several reasons.

As a result, The Arc and United Cerebral Palsy joined with twenty-six other national disability organizations on a letter, which was reinforced with a detailed attachment, expressing significant concerns about this new policy.  The letter and attachment can be found at http://www.ucp.org/ucp_generaldoc.cfm/1/8/28/28-28/6149.  The groups’ letter indicates the following concerns about the new policy:

· The use of the term “persistent academic disability” to describe the subset of special education students who would be affected.  Disability advocates call for the immediate discarding of this inappropriate and demeaning term;

· The failure to provide a real validation of how the 20 percent figure was reached;

· The apparent total lack of research related to the math portion of the NCLB assessment;

· A proposed implementation target for the 2005-2006 school year, with no final rules and much other necessary infrastructure not in place;

· The inability of school systems and parents to redo IEPs on time for the next school year;

· The lack of training and technical assistance to all affected parties; and

· The lack of appropriate assessment instruments.

The Department promises to publish proposed rules to implement this policy in the coming months.  However, it is impractical, if not outright impossible, to implement this policy given the few months left before the start of the new school year.  

Special education advocates, including the DPC, are pressing the Department to slow this process down and provide scientifically based research proving that this is sound educational policy for the appropriate target number of students.  The Department should develop and disseminate appropriate assessment tools and provide the training and technical assistance programs before the new policy can be implemented.

Class Action Legislation Tilts the Playing Field

Back in January, one of the very first legislative initiatives taken up by the 109th Congress was passing the Class Action Fairness Act of 2005.  On February 18, President Bush signed it, and the new law (PL 109-2) became effective immediately. 

The Act makes sweeping changes to a private citizens’ ability to sue large corporations by making it easier to move multi-state class actions to federal court.  While individual legal battles against a large corporation can be expensive, difficult, and nearly impossible to pursue, class action lawsuits are an effective way for average citizens to join together common complaints and confront corporations to ensure corporate accountability and improved business practices.  The Act would not affect the disinstitutionalization, special education or waiting list cases most familiar to disability advocates because these cases are state-based and clearly pertain to activities within a given state that affect only residents of that state.  

People with disabilities and families have benefited tremendously from the type of litigation covered by the Act, including cases involving insurance companies that illegally raise health premiums; pharmaceutical companies that distribute harmful vaccines and other drugs; auto manufacturers that knowingly install faulty engine parts that can cause disability and death; and employers that make employees work overtime without pay.  Additionally, cases brought under the Americans with Disabilities Act (ADA) are often multi-state corporations.

The new law is supposed to redress some of the current class action procedure abuses, such as “forum shopping.”  Forum shopping is a practice used by plaintiffs’ attorneys to file class actions in jurisdictions –or locations–with the most favorable legislation or with a history of large damage awards, rather than filing in the jurisdiction with the greatest connection to the issue.  Other problems the new law purports to address include “coupon” settlements that provide little or no value to consumers; duplicative state class actions that affect residents of many states; and confusing notification procedures that make it hard for class members to understand their rights.  

The law revises the federal jurisdiction statute to give federal courts original jurisdiction of any class action in matters exceeding $5 million, where the number of plaintiffs in the class exceeds 100, and any class member is a citizen of a state different from any defendant.  The federal court may decline any class action suit where more than one-third–but less than two-thirds–of the class members and the primary defendant are citizens of the state in which the action was originally filed.  The statute also specifies the factors the court should consider in determining whether to decline to exercise jurisdiction, such as whether the primary defendants are state officials or government entities against whom the federal court may be precluded from ordering relief.

Advocates for people with disabilities, along with a broad range of consumers, were opposed to the legislation, concerned that the average citizen could be deprived of the right to confront large companies in a common lawsuit.  Plaintiffs with disabilities and their families have participated in class action cases involving interstate corporations ranging from infant vaccine injuries to systemic violations of rights under the Americans with Disabilities Act.  Since federal courts are traditionally much friendlier to business than state courts, cases may be far less likely to get certified, precluding going to trial on the merits of the case, and virtually guaranteeing that any justice from a class action suit will be delayed by years.   

Advocates are also concerned that while a class could meet state law class certification requirements, it might fail to meet the federal class certification requirements, resulting in the federal courts’ denial of class certification and dismissal of the case.  A consumer now has only two options, none of which would lead to a just result: file a claim in state court as an individual action or re-file an amended class certification in state court.

The Arc, United Cerebral Palsy and other consumer advocates fought hard to defeat the bill, and then to have provisions included that would exempt civil rights and wage and hour cases.  Unfortunately, the strategies were unsuccessful, but we will now monitor the results to determine if the law does indeed have a chilling effect on viable disability-related class action lawsuits.

Repealing the Estate Tax Can Impact Disability Organizations

Many social and human service organizations provide government-funded services for people who are in need of and eligible for any number of public benefits.  As a result, these organizations rely on government funding to fulfill their missions, and a significant portion of their human and social services funding comes from tax revenues. 

Social Services Organizations and the Estate Tax

One tax that has a direct, but convoluted, relationship with nonprofit organizations or “charities” is the Estate Tax, which the heirs of an estate pay on the assets of a family member or relative who dies.  While the tax certainly contributes significantly to the general tax base that funds services and supports, an equally important impact is that the tax includes an unlimited deduction for charitable giving, providing a valuable incentive for individuals to donate a portion of the estate to a charity or philanthropic endeavor.  

According to the Chronicle of Philanthropy, although Americans generally give out of a sense of altruism and compassion, policy makers have long recognized the vital role tax incentives play in encouraging Americans, particularly wealthy taxpayers, to give more.  According to the Internal Revenue Service (IRS), in 2003, more than half of charitable bequests came from estates valued at more than $10 million, and two-thirds of bequests came from those valued at more than $5 million.

For decades, charitable organizations have encouraged wealthy donors to consider making bequests, establishing endowments or setting up foundations from their estates.  “Planned giving” is a key fundraising tool for nonprofits, and gifts from estates are an essential source of revenue.    

Estate Tax At-Risk

Now, the estate tax benefits, including its charitable exemptions, are severely at-risk.  A key component of President Bush's tax package, currently under consideration in Congress, would totally repeal the federal estate tax by 2009, reducing revenues for both the federal government and the states, providing a disincentive for charitable donations, and giving a massive windfall to some of the nation’s wealthiest people.  

Is the Estate Tax “Double Taxation?”

Proponents of repealing the estate tax refer to it as the “death tax” and claim it is unfair because an estate’s assets have already been taxed as income.  Therefore, they argue, the value of the estate should not be taxed again.  According to the Center on Budget and Policy Priorities, however, the premise on which this claim is based is not accurate. A significant portion of the value of all estates—and a majority of the value of the largest estates—has never been subject to taxation as income.  The estate tax primarily taxes income that otherwise would avoid taxation entirely, such as capital gains on appreciation of assets, generally taxed at the sale of the asset.

Who Pays the Estate Tax?

Because of tax relief legislation passed in 2001, the estate tax exemption level rose to $1 million in 2002, up from $650,000.  In 2004, the exemption level rose to $1.5 million and is scheduled to go to $2 million in 2006 ($4 million for couples).  By 2009, the exemption level will have risen to $3.5 million ($7 million for couples), and the top estate tax rate will be 45 percent, down from 55 percent in 2001.

A recent Treasury Department study shows that middle-income people pay almost no estate tax.  The estates of people who, in addition to having very substantial wealth, had high incomes when they died pay most of the estate taxes. Ninety-one percent of all estate taxes are paid by the estates of people whose annual incomes exceeded $190,000 around the time of their death.  Less than one percent of estate taxes are paid by 80 percent of the population with incomes below $100,000.  Today, the tax is paid by only two percent of estates.  By 2011, if the estate tax is retained at its 2009 levels, only 0.3 percent of all persons who die that year would be subject to the tax, meaning the estates of three out of 1,000 people would pay the tax that year.  Clearly, this is an extremely tiny fraction of the people who die each year and only those with very large amounts of wealth pay the bulk of all estate taxes.

How Much Will Nonprofits Lose if the Estate Tax is Repealed?

According to the Center on Budget and Policy Priorities, once the repeal is fully in effect, it would cost more than $60 billion a year.  If it is fully repealed in 2009, the full revenue impact would not be experienced until 2011.  For the ten years after it is fully implemented—from 2012 to 2021—the projected cost is three-quarters of a trillion dollars.

A July 2004 report by the Congressional Budget Office (CBO) found that the estate tax not only provided an incentive for charitable giving at death (bequests), but also played an important role in the philanthropic decisions people make throughout their lives.  Studies from the Urban-Brookings Tax Policy Center show that the most significant incentive for charitable contributions from estates is the exemptions offered those with the top tax rate.  Having an estate tax rate that is too low would also dramatically affect bequests.  When the top estate tax rate was reduced in 2003, the IRS found an 18.2 percent decline in charitable bequests compared to the previous year.   

The Arc and United Cerebral Palsy have been working with a large coalition of nonprofit organizations to oppose the repeal of the estate tax.  The basis for the opposition is that a full estate tax repeal would have a negative impact on a host of disability organizations and millions of individuals, families and communities while benefiting only a very small number of the very wealthy.

Family and Medical Leave Act Protections At-Risk

The U.S. Department of Labor (DOL) is being pressured, primarily by business and industry interests, to promulgate new regulations that would drastically change the Federal Family and Medical Leave Act (FMLA) and affect millions of workers.  While it is not yet known whether the Administration will officially propose the changes, there appears to be significant momentum in that direction, which should greatly concern advocates for families.  The interests proposing the changes say that they are addressing the 2002 U.S. Supreme Court decision in Ragsdale v. Wolverine.  The case covered only penalties for non-notification of employees about FMLA by employers, but expectations are that if the Administration decides to make changes in the regulations, the changes will be much more sweeping than necessary to satisfy the requirements of the court case.  According to the National Partnership on Women and Families, the court decision provided a much narrower fix than the new proposed regulations would likely include.  

What is the FMLA?  

The Congress passed the FMLA in 1993 to help combat gender discrimination.  The FMLA allows workers to take up to 12 weeks of unpaid leave to care for newborns, newly adopted children and seriously ill family members, or to recover from their own serious illnesses.  Between 1993 and 2000, more than 35 million employees took leave under the FMLA.  Fifty-two percent took time off to care for their own serious illness, and 18 percent took time off to care for a new child.  Another 13 percent took leave to care for a seriously ill parent, 12 percent to care for a seriously ill child and six percent to care for a seriously ill spouse.  Of the 35 million employees utilizing the FMLA leave options, 42 percent were men.  Thousands of families with a member with a disability have benefited from the FMLA. 

Who is Covered by the FMLA? 

To be eligible, an employee must work for a company that has at least 50 employees within a 75-mile geographic area.  An employee must have worked for the employer for 12 months and worked at least 1,250 hours during that 12-month period.  Thus, many part-time workers are not covered, and 46 percent of workers are left out because they are employed in firms with fewer than 50 employees.  Most family advocates feel that the FMLA should be broadened rather than restricted.

Do Employers Like the FMLA?  

Some of the primary opponents are businesses or business interests, including the National Association of Manufacturers, the U.S. Chamber of Commerce and the Society for Human Resource Management.  They oppose the FMLA today and opposed it when it passed, but their concerns about loss of labor and loss of profitability are not supported by the statistics.  A 2001 survey by the Department of Labor (DOL) showed that in 94 percent of covered establishments, the FMLA had either a positive effect or no effect on profitability.  In 90 percent of covered establishments, the FMLA had either no effect or a positive effect on growth.  The DOL survey also found that, for 81 percent of employers, the FMLA had no impact on productivity.  Another national survey of employers found that three in four private-sector employers think the FMLA’s benefits outweigh or offset its costs.

Are There Protections for Employer When People Abuse the FMLA?

Employers and employer groups want new rules to combat FMLA “abuses,” such as chronic tardiness, or phony illnesses (e.g. persons leaving work early every Friday afternoon complaining of migraine headaches).  FMLA regulations already include protections that allow employers to require employees to provide medical documentation from their medical provider, and certain situations exist where employers can actually request up to three medical certifications from other doctors as well.  Additionally, requirements exist that carefully prescribe just who is eligible and under what circumstances.  The currently anticipated proposals, however, would not address these potential abuses, but try to change basic provisions of the law.  FLMA advocates counter their arguments by pointing out that issues such as tardiness or a phony illnesses will occur regardless and, furthermore, FLMA permits employers to institute measures to mitigate these abuses.

What Do Opponents Want to Change?
Opponents are calling for changes that would roll back many protections provided to America’s workers by changing the definition of a “serious health condition” and restricting the use of “intermittent leave.”  

What is a Serious Health Condition?
Current regulations define a serious health condition as a condition that requires more than three consecutive days of treatment and recovery.  Under the anticipated changes, employers could deny job-protected, unpaid leave to workers unless their condition, or the condition of the person they are caring for, lasts ten or more days.  Altering the definition will leave out numerous serious conditions.  For example, an employee with acute appendicitis may not be covered.  This employee, with medical treatment, can be back at work in less than 10 days.  Even after open-heart surgery, people are often back at work within ten days.  Acute appendicitis and heart conditions requiring surgery are life threatening and serious health conditions.  Of the 50 million Americans who took job-protected leave, half were for serious illnesses (either their own or a family member) that were less than 10 days.   

What is Intermittent Leave?
A possibility exists that the proposed changes could force employees to take leave, at minimum, a half-day at a time, forcing many to take unnecessary leave without pay.  Employees requiring frequent, short treatments, such as physical, speech or occupational therapy, chemotherapy, or pre-natal visits, will be forced to exhaust their FMLA leave sooner than necessary, leaving them without adequate job-protection for longer-term illnesses or treatments and necessary recovery time.  The current law minimizes the employers' administrative burdens by offering leave in the smallest units that employers already use to track employee leave while ensuring that workers are not absent from work any longer than necessary. 

The Arc and United Cerebral Palsy have joined with a coalition of organizations supporting the FMLA.  The coalition is urging the Department of Labor not to promulgate regulations with these harmful provisions in them and continue to fight to preserve the integrity of the Act.
Major Changes Anticipated at The Rehabilitation Services Administration

The Rehabilitation Services Administration (RSA) is expected to announce a plan to close their regional offices and reorganize the central office within the U.S. Department of Education.  The regional offices provide technical assistance to the states and monitor state activity for the main headquarters in Washington, DC.  At this time, RSA has not provided any rationale for the proposed changes.  

Opposition to the closures and reorganization, however, has surfaced.  Two former RSA Commissioners, Joanne Wilson and Fredric K. Schroeder, have been very vocal in their opposition to the possible closing of the regional offices.  The National Federation of the Blind is spearheading a rally on May 26 in front of the Department of Education to protest the rumored closures and other Education Department policies that may undermine the public Vocational Rehabilitation (VR) program.  These policies include the Workforce Investment Act (WIA) Plus Consolidation Plan being promoted by the Education Department and the Department of Labor, which would allow Governors to consolidate nine different employment and education programs including the VR program.  The Arc and United Cerebral Palsy actively oppose the Administration’s WIA Plus Consolidation plan and will continue to urge Congress to oppose it and other similar consolidation efforts.  

RSA formed a Steering Committee to plan a summit in August to redesign the state vocational rehabilitation monitoring and technical assistance program.  The Disability Policy Collaboration (DPC) is represented on the Steering Committee and is advocating for a greater role for consumers, advocacy organizations, service providers and other stakeholders in the monitoring function.  The Steering Committee is meeting regularly to plan the summit and has begun discussing the characteristics that should be part of the new monitoring system.  

The DPC is gathering information on the regional office closings and reorganization at RSA and gauging the impact on services provided to people with disabilities through the vocational rehabilitation system.  Given the lack of historic interaction between the regional offices and consumer and advocacy organizations, the DPC has little direct experience with these state agencies.  The DPC, however, is concerned that staff and other resources used to support the VR system may be diverted to other uses.  The Administration’s proposal will be carefully evaluated when it is released.  

Harkin & Bilirakis Paralysis Bills Seek Improvement in Quality of Life 

for People With Physical Disabilities
Senator Tom Harkin (D-IA), a recipient of The Arc’s 2001 John H. Chafee Leadership in Public Policy Award, is sponsoring S. 828, the Christopher Reeve Paralysis Act, to honor the memory and advocacy work of Christopher Reeve and to address quality of life issues for people with physical disabilities.  Senator Harkin’s bill is co-sponsored by Sens. Hillary Clinton (D-NY), Ted Kennedy (D-MA), Arlen Specter (R-PA), Lindsay Graham (R-SC), Jeff Bingaman (D-NM), and John Kerry (D-MA).  In addition, Rep. Michael Bilirakis (R-FL) and 29 members of the House of Representatives sponsored a companion bill, H.R. 1554.  

The Harkin and Bilirakis bills recognize that people with physical disabilities can be productive members of society, but that better coordination and collaboration on scientific research is needed to improve their quality of life.  The bills address these problems, including the little coordination and collaboration in research that occurs across multiple disciplines; the ineffective and inefficient use of time, effort and research dollars; and the failed dissemination of critical results and information about clinical trials and best practices.  As a result, the bills would support and enhance cooperation in paralysis research, rehabilitation, and quality of life programs for people with physical disabilities.

In the Paralysis Act, the National Institutes of Health (NIH) will be the conduit agency carrying out the support and coordination functions on research and rehabilitation.  Through the director of the Neurological Disorders and Strokes Institute, NIH will be responsible for establishing Christopher Reeve Paralysis Research Consortia to develop and coordinate research and rehabilitation activities.  The consortia can be public entities or nonprofit organizations that receive grants from NIH to help plan, establish, improve and provide basic operating in support of research.

For rehabilitation research and care, NIH can expand and coordinate research activities related to enhancing the daily functions for people with paralysis.  The bill sets up program collaboration among the National Institute on Child Health and Human Development and the National Center for Medical Rehabilitation Research and in collaboration with the National Institute on Neurological Disorders and Stroke, and the Centers for Disease Control and Prevention.  These agencies will help administer the program as well as help coordinate a paralysis clinical trials network.

The bill also directs the Health and Human Services Secretary, through the Center for Disease Control and Prevention (CDC), to study the unique health challenges associated with paralysis and other physical disabilities.  The CDC can carry out projects and interventions to improve the quality of life and long-term health status of persons with paralysis and other physical disabilities.  These activities can include the development of a national paralysis and physical disability quality of life action plan; the dissemination of information involving care and rehabilitation options and quality of life grant programs and the establishment of a hospital-based paralysis registry.  The CDC can provide grants or contracts to public and nonprofit agencies to help in the implementation and coordination of these activities.

Finally, the U.S. Department of Veteran Affairs, through its Veteran’s Health Administration, can establish Paralysis Research, Education, and Clinical Care Centers for improving paralysis research by tracking data within the world’s largest system of hospitals.

People with physical disabilities can benefit from the passage of S. 828 and H.R. 1554.  The Arc and UCP Disability Policy Collaboration (DPC) will work to recruit Senate and House members to co-sponsor this important piece of legislation.
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