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The Future of Social Security Private Accounts Unclear

President Bush’s top domestic priority – establishing private accounts in Social Security – has hit rough water and its future course is unclear.  Some believe that this is a temporary difficulty that will simply require some adjustment of strategy; others believe that it signals a more profound inability to convince the American people - and the Congress - that private accounts would be an improvement to the current system.

In Congress, the House would normally be expected to move first on Social Security legislation and likely to support the President’s proposal for private accounts.  However, House Republicans are reluctant to vote on controversial Social Security legislation if the Senate is unlikely to pass it.  As a result, the House Republican leadership indicated earlier this year their willingness to allow the Senate to act first.

The two key Committees of jurisdiction over Social Security are the Senate Finance Committee and the House Ways and Means Committee.  These committees and the relevant subcommittees are currently working on a number of initiatives to move Social Security legislation through Congress.

In the Senate, Senate Finance Committee Chairman Charles Grassley (R-IA) has been meeting with Republican committee members in an effort to put together a bill.  While his committee has a bipartisan tradition, Democrats on the committee have refused to negotiate until President Bush takes private accounts off the table.  With no Democrats willing to come to the table, Chairman Grassley is attempting to develop a bill that all the Republicans will support.  However, Senator Olympia Snowe (R-ME) and possibly three other Senators will not support a bill with private accounts.  At the same time, conservative members of the committee may refuse to support a bill without private accounts.  With Democrats refusing to participate, Grassley is faced with tremendous obstacles in trying to get a bill to the Senate floor.

In the House, the House Ways and Means Chairman Bill Thomas (R-CA) indicated willingness to report a Social Security bill out of his Committee and move it to the House floor by the end of July.  Chairman Thomas wants his bill to be broader than Social Security and include other issues related to retirement security such as long-term care, taxes and pension reform.  His committee and its subcommittee on Social Security have been holding a series of hearings every Tuesday and Thursday for weeks in preparation for marking up a bill.

With the prospects in the Senate unclear and Chairman Thomas pushing his Social Security legislation in the House, many Republican House Members are concerned.  House Members do not want to vote on this difficult issue if the Senate will not consider it.

With a few Democrats introducing proposals for restoring solvency to the Social Security system, Democrats continue their refusal to negotiate while President Bush’s proposal for private accounts is on the table.  

Advocates on both sides of the issue continue to educate Congress and the public about the impact of changes to Social Security.  Few believe that the debate is anywhere near a conclusion.

National Governors Association Presents Medicaid Reform Proposal to Congress

On June 15, 2005, Gov. Mark Warner (D-VA), National Governors Association (NGA) chair, and Gov. Mike Huckabee (R-AR), NGA vice- chair testified before the Senate Finance and House Energy and Commerce Committees on the “Interim Policy” proposal, which was approved by the NGA’s 15 member Executive Committee.  The proposal, which Warner said is “policy driven rather than budget driven,” could frame the debate in Congress in the next three months over how to generate savings in the Medicaid program.  The FY 2006 Budget Resolution requires both committees to generate at least $10 billion in savings to entitlement programs under their jurisdiction over the next 4 years.  Capitol Hill watchers anticipate that most of this savings will come from the Medicaid program.  To generate the savings, the NGA proposal recommends:

· Creating tax credits to help people buy private long-term care insurance, as well as incentives for seniors to take reverse mortgages on their homes to pay for long-term care;

· Promoting the use of generic drugs, instead of more costly, brand-name drugs; and 

· Tightening restrictions on the transfer of assets to achieve Medicaid eligibility.
Advocates for Medicaid beneficiaries and providers have concerns about some of the NGA’s interim policy, especially the recommendation for:

· Allowing states flexibility to establish different benefits packages for different beneficiaries, including the ability to charge co-payments above current limits and establish other premiums and deductibles.

Warner acknowledged that the recommendation to increase beneficiary cost sharing would generate negligible savings, but he reiterated repeatedly the importance of beneficiaries taking “personal responsibility” for their health care.  The NGA cost-sharing proposal, although not fully detailed, would apply to non-institutionalized Medicaid beneficiaries.  The cost-sharing proposal also would be capped at 5 percent of annual income for beneficiaries at 150 percent of the federal poverty level (approximately $14,000 per year for an individual) and 7.5 percent for beneficiaries with incomes above 150 percent of poverty. 

The Governors' support for increased cost sharing and co-pays elicited debate at the June 15 hearings among Congressional Democrats.  Many Democrats indicated that increasing the burden on recipients would result in a decrease in utilization of vital and often preventative services.

In the Senate, Senate Finance Committee member Gordon Smith (R-OR) believes that higher premiums and co-payments for Medicaid beneficiaries in Oregon, which were raised by the state in 2003, resulted in thousands of people losing their coverage, a 17 percent rise in hospital admissions and an increase of people with mental illnesses receiving care in jails or hospitals.  At the June 15 hearing, Sen. Smith characterized the impact, saying “In the end, people got the care -- they just didn't get it in a very efficient way”

CMS Notifies Dual-Eligibles of Transition to New Medicare Part D Benefit
In late May, the Centers for Medicare and Medicaid Services (CMS) at the U.S. Department of Health and Human Services sent a letter to the 6.4 million dual-eligibles (those who receive both Medicare and Medicaid) notifying them that their Medicaid prescription drug coverage will end on December 31, 2005.  The letter further stated that these beneficiaries will be enrolled in the new Medicare Part D benefit to be offered by a variety of private plans.  It is estimated that 50 percent of individuals with developmental disabilities who received state MR/DD services are dual-eligibles. 

CMS helped ensure that dual-eligibles have access to much-needed drugs in the new Part D plans.  In a directive, recently announced by the CMS, the agency said that all Part D plans will be required to cover “all” or substantially all” of the drugs currently on the market in the following categories:

· Anti-depressants

· Anti-psychotics

· Anti-convulsants

· HIV medications

· Medications for cancer treatment

· Immunosuppressants (for organ transplant patients) 

For the past several months, The Arc and UCP have been working with a coalition of patient advocacy groups (including the Lupus Foundation, National Alliance for the Mentally Ill, National Mental Health Association, Epilepsy Foundation, Alzheimer’s Association) to urge CMS to adopt Medicare Part D policies that will ensure continuity of care for dual-eligibles.  The CMS directive noted above was a significant victory for this coalition.  The Arc and UCP are now collaborating on outreach and public education efforts focusing on the needs of dual-eligibles, their families and other caregivers. 

The transition from Medicaid prescription drug coverage to the new Medicare Part D benefit is considered the most significant change to Medicaid policy in past 30 years.  In this transition, families of dual-eligibles with disabilities, caregivers, advocates and providers should note several important dates.  The important dates are:

· October 1, 2005:  Private prescription drug plans can begin marketing calendar year 2006 benefits to Medicare beneficiaries using CMS-approved marketing materials.

· Early October 2005: Medicare beneficiaries begin receiving “Medicare & You” handbooks with information about prescription drug plans and managed care plans.

· Mid-October:  CMS posts formulary information of all plans on www.Medicare.gov.  

· Mid-late October:  CMS notifies dual-eligibles on the plan they will be are auto-enrolled in if they do not choose their own plan.  

· November 15, 2005:  Enrollment period begins.  Dual eligibles can change from their auto-enrolled plan to another plan that provides better coverage of their medications.  If no change in plans is made by December 31, 2005, then dual-eligibles will be auto-enrolled in the plan assigned by CMS.  

· January 1, 2006:  Medicare drug coverage begins.

Employment & Welfare Bills Stalled in Congress

Efforts to pass key employment bills in the Senate and the House of Representatives have stalled.  The Senate bill, Workforce Investment Act Amendments of 2005 (S. 1021), includes the reauthorization of the Workforce Investment Act and the Vocational Rehabilitation Act.  The Arc and United Cerebral Palsy strongly support this bill, which includes improvements to school-to-work transition provisions for students with disabilities and accessibility requirements for the workforce development system.  However, a vote on S. 1021 is unlikely until after the August recess.  The Senate Health, Education, Labor and Pensions Committee marked up the bill on May 18, 2005.  

In the House of Representatives, the Job Training Improvement Act of 2005 (H.R. 27), which passed on March 2, 2005, includes transition improvements, but The Arc and United Cerebral Palsy oppose other provisions included in the bill.  Specifically, both groups oppose the provisions that allow states to use vocational rehabilitation money to fund the infrastructure costs of the workforce development system.  

The House must now wait until the Senate completes its work on S. 1021 before a conference committee can begin resolving the differences in the two bills.

On the welfare reform front, proposals are also stalled Congress.  The House of Representatives have discussed including the reauthorization of the Temporary Assistance for Needy Families (TANF) in its budget reconciliation bills and not voting on a separate bill.  However, neither the House Ways and Means Committee nor the House Education and the Workforce Committee have acted on H.R. 240. 

The picture is even less certain in the Senate for its version of TANF reauthorization.  Senate Finance Committee Chairman Charles Grassley (R-IA) would like to see the full Senate vote on S. 667, the Personal Responsibility and Individual Development for Everyone (PRIDE) bill, which was marked up in Committee in March.  Other Senate leaders seem to favor reconciliation action.  Chairman Grassley and the Senate Republican leaders have not agreed on a process to move the TANF reauthorization forward.

The Arc and United Cerebral Palsy support the inclusion of the disability provisions in the S. 667.  S. 667 includes the provision allowing states to count participation in rehabilitative activities for six months and count the time a parent spends caring for a child with a disability as work credit.  The state would have to determine that this is the best way to secure the child’s care.  In addition, the provision also applies to providing care for an adult relative with a disability.

Congress is expected to approve a six-month temporary extension of the TANF program in June since the last temporary extension expires at the end of this month.  This will give Congress more time to include TANF in the budget reconciliation bill 

The Consent Decree Fairness Act: A New Threat to Disability Rights

What is a consent decree?  A consent decree is a voluntary agreement between two parties to resolve a lawsuit by mutual agreement, rather than by going to trial.  The parties work out the details of the agreement and then ask the court to approve it.  

Consent decrees have historically been an effective means for government entities that violate federal laws to resolve disputes without admitting any wrongdoing.  They also offer the opportunity for creative problem solving where parties work together to resolve disputes, each side attempting to take into account the concerns of the other.  

Once approved, the consent decree becomes an enforceable order of the court.  The judge, however, can only enforce what the parties have agreed to do, and cannot impose additional requirements.  

How do consent decrees affect people with disabilities and families?  Consent decrees are frequently negotiated by parties involved in disability rights cases, such as those brought by the U.S. Department of Justice under the Civil Rights for Institutionalized Persons Act (CRIPA), or by individuals and groups about the treatment of people with disabilities living in state institutions.  Many cases that are brought under the Americans with Disabilities Act (ADA) are settled through consent decrees.  For example, public transportation systems are sued to provide or improve disability access, or a chain of businesses are sued to make their premises more accessible to customers with disabilities.  

Consent decrees are also used to force housing developers to comply with the Fair Housing Act (FHA) and to settle education cases under the Individuals with Disabilities Education Act (IDEA), requiring state education departments or local school systems to make systemic changes to meet the needs of students with disabilities.  Consent decrees often take years, sometimes decades, to finalize and are instrumental to right these wrongs.

Where did this legislation come from?  In March 2005, Senator Lamar Alexander (R-TN) and Representative Roy Blunt (R-MO) introduced the Federal Consent Decree Fairness Act (S. 489/ HR 1229) to limit the life and narrow the scope of consent decrees against state and local governments.  Sen. Alexander referred to consent decrees as “unruly,” and believes that they expand programs beyond the laws that cover them and embody provisions that no court would ever order on its own. Senator Alexander also considers consent decrees as unfairly constraining state and local government decision-making and budget authority.  

Alexander and Blunt’s viewpoints on hard-won consent decrees that have protected children in foster care, improved public transportation systems, provided for bi-lingual education and ensured access to health care are extremely negative.  Senator Alexander is concerned about two Tennessee consent decrees that provide for health care services under Medicaid to entitled beneficiaries.  Alexander wants to give Tennessee the ability to re-direct the funds used to meet the consent decrees terms for other purposes.  Both Blunt and Alexander see consent decrees as providing a way for the courts to run government programs that should be run by the state or local jurisdictions where they exist.

What would the legislation do?  The Federal Consent Decree Fairness Act would allow a state or local government (the defendant(s)) to file a motion to vacate or modify a consent decree four years after the decree is entered OR after the election of a new top state or local official, whichever comes first.  tc "Time limits on consent decrees contained in the Bill would require federal and private plaintiffs to re-litigate their"For the consent decree to continue, the original plaintiff(s) would be required to go back to court and prove again that their federal rights are still being violated.  A judge would then have to rule in the defendant’s favor within 90 days of the state or local government’s motion or the decree would automatically be vacated.  

Does it apply to every law?  Almost. The Senate version of the legislation exempts only school de-segregation cases while the House version exempts school de-segregation and race-based civil rights cases brought under Titles VI and VII of the Civil Rights Act of 1964.  Neither bill exempts consent decrees under the Fair Housing Act, Americans with Disabilities Act, Civil Rights for Institutionalized Persons Act, Individuals with Disabilities Education Act, Help America Vote Act, or any other law protecting the rights of individuals with disabilities.  In fact, proponents openly state that Medicaid, the ADA, and Section 504 of the Rehabilitation Act, along with environmental law, are primary targets for the legislation

Are these federal bills necessary?  No!  Every consent decree has a termination date negotiated by the parties.  Existing federal law already permits the modification and dissolution of consent decrees.  The courts apply a very flexible standard for allowing state and local governments to modify or terminate existing consent decrees.  A party need only show that a significant and unanticipated change in circumstances warrants revision of the decree, such as a change in underlying law, the goals have been achieved, or when it is proved to be detrimental to the public interest.  In a 2003 unanimous decision by the U.S. Supreme Court in Frew v. Hawkins, the Court noted, “If the State establishes reason to modify the decree, the court should make the necessary changes; where it has not done so, however, the decree should be enforced according to its terms.” 

How bad is the Federal Consent Decree Fairness Act?  

Forced time limits discourage agreement -- Advocates for people with disabilities and others feel that forced time limits on consent decrees will discourage parties from reaching settlements.  Plaintiffs are more likely to go to trial to get litigated judgments that cannot easily be dissolved.   

Forced time limits encourage non-compliance – The state and local governments responsible to comply with a consent decree may “drag their heels” in compliance, knowing that they could have the decree terminated in the near future.
Forced time limit are insufficient to correct systemic and harmful practices – The time limits in the legislation often would not provide enough time to correct the systemic practices that created the harm.  Also, some cases just need to move more slowly.  For instance, the Civil Rights of Institutionalized Persons Act (CRIPA), when enforced, has saved the lives of countless people with disabilities and others relegated to institutional settings where they may have been subjected to severe abuse, mistreatment and even death.  Consent decrees that make drastic improvements in residential service systems, and even call for the closure of large institutions, frequently take a decade or more to implement.  To move more quickly would often put lives back at-risk, the very condition the settlements seek to remedy.   
No place for politics – Tying the end of a consent decree to the election of new state or local officials injects politics into court processes, which most people believe should not be political.  Political candidates should not be encouraged to meddle in or promise to walk away from consent decrees that the state or locality has agreed to in good faith.

No need to clog the courts with already-settled cases – The process would be burdensome on the parties and the court systems.  It is estimated that both federal and private plaintiffs would be required to re-litigate their cases, on average, about every other year.

What is the bottom line?  This legislation could harm people with disabilities immeasurably, place undue pressure on an already overburdened federal judicial system and be virtually impossible to accomplish.  It would punish plaintiffs, often people with disabilities who have been subjected to discrimination, harm, and even death, in institutions, educational systems and the communities of our nation.  For many consent decrees, a four-year time limit is completely inadequate to correct the history of practices or policies that created the harm.

What are its chances for passing?  A hearing on the legislation occurred on June 21 and the sponsors are pushing hard for a mark-up.  Both S. 489 and H.R. 1229 have a healthy and growing list of bipartisan co-sponsors.  The National Association of Counties, the U.S. Conference of Mayors, the National League of Cities and the National Governors’ Association have all expressed support for the legislation.  Senator Alexander claims that it is the top priority for Governors.  Business and commercial interests have also expressed strong support for the bills.  

On the other hand, The Arc and United Cerebral Palsy and more than 200 organizations representing all type of constituencies, including women, racial, religious and ethnic minorities, and legal entities, have mounted a huge campaign to defeat the legislation.  

Given the quick, and relatively easy, passage by this Congress of other harmful bills that restrict the rights of already disadvantaged populations, such as the Class Action Fairness Act and the Bankruptcy Abuse Prevention and Consumer Protection Act, it is not hard to imagine smooth sailing for this legislation as well.  The Disability Policy Collaboration and other advocates will continue to fight it
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