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Congress Moves Forward with Fiscal Year 2006 Reconciliation

In response to the FY 2006 Budget Resolution (BR) that Congress narrowly adopted this past spring, numerous Congressional committees began working on reconciliation bills, which unfortunately require cuts to human services entitlement programs.  The FY 2006 BR called for reductions in entitlement programs of at least $35 billion over five years.  As the committees began deciding how to make these cuts, three hurricanes hit the southern region of the United States, disrupting and, in some cases, devastating the lives of millions.  Congressional committees temporarily halted the BR work to deal with the immediate need for hurricane disaster relief, which would cost the federal government billions.  

As a result, the anticipated recovery costs provided fiscal conservatives in Congress with ammunition to seek additional cuts to offset hurricane relief, despite the President’s initial message that the federal government would spend “whatever it takes” to help the affected states recover.  The Senate will consider a reconciliation package of cuts totaling almost $40 billion while the House of Representatives’ package includes more than $50 billion in cuts.

Senate Reconciliation

The Senate began debate on its BR package the first week of November.  Senate rules on reconciliation permit only 20 hours of debate and forbid a filibuster.  Thus, the Senate will vote on its final reconciliation package most likely on November 3 or 4.  
The Senate’s bill is much less damaging than the House’s version, but its passage is not guaranteed.  The final vote will only occur after votes are held on numerous amendments during its “vote-a-thon,” meaning consecutive votes are taken on each but without debate.  Some Senators will press for less spending cuts while others will press for more, and the result will either add or subtract from the total reconciliation cuts, which will likely influence the final vote.  For the Democrats to kill the bill, they will need at least six Republican moderates to vote against the final package since a filibuster is not allowed.

The Senate reconciliation package meets its entitlement reduction goal by cutting entitlements by $71 billion while adding $32 billion in new entitlement spending.  This produces a net savings of more than $39 billion over five years.  Of great interest to United Cerebral Palsy (UCP) and The Arc of the United States are those parts of the reconciliation package that were crafted by the Senate Finance Committee, which imposed cuts to Medicaid and Medicare that do not directly and negatively affect beneficiaries.

The Arc and UCP are specifically interested in a number of provisions affecting the Medicaid program, such as in:

Health care

· Reducing the payments Medicaid pays for prescription drugs.

· Repealing the Medicare Modernization Act’s “Stabilization Fund,” which provides incentives for Medicare Advantage plans to offer managed care plans across the country, a move that is consistent with the Medicare Payment Advisory Commission (MedPAC - an independent and non-partisan body).
· Requiring durable medical equipment (DME) rentals to be purchased after the 13th month and not the 11th, eliminating maintenance payments, and reducing Medicaid payment to DME suppliers from 170 percent to 105 percent.
· Extending the moratorium on per-beneficiary caps on outpatient therapy services (e.g. physical and occupational therapy).
Long-term Supports and Services

· Targeting rule changes regarding asset transfers so that identified “loopholes” are closed, thus making it significantly harder for older people to qualify for Medicaid nursing home care by transferring their assets to heirs.
· Clarifying and narrowing of the targeted case management option, prohibiting the direct delivery of an underlying medical, educational, or social service and certain uses in the foster care system.
· Providing 100 percent federal reimbursement of Medicaid services for beneficiaries in certain Louisiana, Mississippi and Alabama parishes and counties from August 28, 2005 through May 15, 2006.
· Including demonstration projects in up to ten states that test the effectiveness of improving or maintaining a child’s functional level, and the cost-effectiveness of providing coverage of home and community-based services as an alternative to a psychiatric residential treatment facility.
· Restoring Medicaid coverage for certain SSI-eligible beneficiaries under age 21; and 

· Including a Money Follows The Person demonstration project providing 90 percent federal funding of the cost of care for one-year when a state moves an individual out of an institution into community-based services, beginning in 2009.

Another provision of significant interest to The Arc and UCP that is included in the Finance Committee’s bill is for the Family Opportunity Act.  The Act provides for a state option that would allow families up to 300 percent of the federal poverty level ($58,050 for a family of four) to buy-in to Medicaid for their children with severe disabilities.
House Reconciliation

The House will debate and vote on its BR package during the week of November 7.  However, since the House’s version already cuts $50 billion in entitlements and some Republican conservatives want more entitlement cuts, one key factor during floor action will be the rule by which the bill will be considered.  In this case, the Republican majority can craft whatever rule it wants, allowing only those amendments that it considers useful to final passage.  Several Republican moderates are expected to oppose the package and no Democrats are expected to support it, so the final vote margin is expected to be slim.

Seven House committees crafted the House BR package and four of these committees significantly impact disability spending.  The committees are Energy and Commerce, Ways and Means, Education and the Workforce and Agriculture.
Energy and Commerce Committee

In sharp contrast to the Senate Finance Committee, the Energy and Commerce Committee’s entitlement cuts come solely from Medicaid.  The committee included a number of provisions that directly and negatively affect Medicaid beneficiaries, such as in:
Health care

· Allowing states, for the first time ever, to impose premiums on Medicaid beneficiaries with incomes above 100 percent of the federal poverty level ($9,570 for an individual per year) and higher. This group includes many persons with developmental disabilities, known as “Disabled Adult Children” who receive Social Security disability benefits as a result of the disability, retirement or death of a parent.
· Allowing states to impose co-payments on any beneficiaries (including those receiving SSI) except for individuals eligible for mandatory services including children, foster children, certain institutionalized beneficiaries, and hospice patients. Preventive care for children, emergency services, and family planning services are also exempt from cost-sharing. The sum of annual premiums and cost-sharing may total up to 5 percent of the beneficiary’s income.
· Creating new co-payments for emergency room use for “non-emergency care.”  All beneficiaries would pay something, with no limits on the amount charged for those with incomes above 100 percent of the federal poverty level.
· Allowing states to charge higher co-payments for “non-preferred” prescription drugs. These co-payments are tiered. All beneficiaries must pay something, and payments will increase with beneficiary income.
· Increasing the definition of “nominal” amount with respect to co-payments from $3.00 to $5.00 by 2008.
· Enforcing all premiums and cost-sharing, (e.g. a pharmacist can refuse to dispense a prescription if a beneficiary fails to pay the co-pay) and payments made later than 60 days can result in termination of eligibility.
· Allowing changes to Medicaid benefits packages for all beneficiaries except for individuals eligible for mandatory services including children, dual eligibles, beneficiaries who qualify for long-term care (including ICFs/MR, the provision is silent with respect to home and community base services), medically frail and special needs populations, terminally ill hospice patients and pregnant women (SSI beneficiaries are not exempt from this provision).
Long-term Services and Supports

· Lengthening the look-back period of asset transfers and changing the start-date of the penalty to the date of Medicaid eligibility, among others.
· Providing 100 percent federal reimbursement of Medicaid services for beneficiaries living in certain parishes and counties in Louisiana, Mississippi, and Alabama during the week prior to August 28, 2005.
· Clarifying services included in targeted case management.
· Allowing states to convert home- and community-based waivers into state plan optional services, capping the number of people served and creating waiting list for these optional services.
· Creating new, optional cash and counseling programs for the provision of self-directed personal assistance services.
Ways and Means Committee
The Ways and Means Committee included a provision, which would subject more SSI back-benefit payments to installment payments.  Under current law, when a beneficiary is due a back-benefit from the Social Security Administration (SSA), and if the benefits are equal to 12 months of the maximum federal payment, then the total amount must be spread over three installment payments made six months apart.  The Ways and Means provision reduces the 12-month benefits trigger to 3-months.  
The Committee also wants to require the SSA Commissioner’s review of decisions made by state agencies for people who are blind or disabled related to the SSI program, known as “pre-effectuation reviews.”  By FY 2008, SSA would have to conduct reviews on at least 50 percent of favorable decisions before benefits are paid.  The reviews are already required under Title II Social Security disability programs.

In addition, the reauthorization of the Temporary Assistance for Needy Families (H.R. 240) and the childcare block grant is included in the committee’s BR package.  Under existing rules, welfare recipients are required to work 30 hours a week to qualify for monthly payments. The new bill increases the workweek to 40 hours, with 24 hours devoted to work activity, such as private or public employment, community service or on-the-job training.  The remaining 16 hours would have to be spent on job training or education classes. 
The Arc and UCP oppose the bill because it increases work requirements but does not provide sufficient resources to states to help TANF recipients find and keep jobs. Access to rehabilitation and educational activities would also be limited.  The Senate has not included TANF proposals in their BR package.  
Agriculture Committee

This committee adopted $844 million in cuts to the Food Stamp program, which would be accomplished primarily by scaling back program eligibility.

Conference Committee

Assuming both versions of reconciliation are passed, the stage would be set for a complicated and difficult conference committee where selected Senators and House Members will attempt to resolve the bills’ many differences.  So far, among the most problematic differences seem to be:

· Whether or not to include certain program cuts only specified in one of the bills (e.g. Medicare in the Senate’s bill, and Food Stamps and SSI in the House’s version);

· Whether or not to include several spending increases (e.g. Family Opportunity Act, Medicaid increases to the Gulf States and Money Follows the Person demonstrations); and

· What the level of the cuts to key programs, such as Medicaid, should be.
If a conference agreement can be reached, the Senate and House will vote again on that agreement and, in this case, the voting margin could be very narrow, depending on the compromise measure’s impact on certain programs and the level of the overall spending cuts.

Clearly, key disability entitlement programs hang in the balance as these votes and decisions are being made.  This reconciliation process demonstrates the polarization of the majority and minority parties.  The majority presses for spending cuts to offset deficit spending while the minority accuses the majority of paying for the pending $70 billion tax cuts, primarily aimed at upper income Americans, at the expense of cutbacks to programs serving the poor.  Held hostage in this debate is the future of many entitlement programs and the final vote may set the stage for even more entitlement cuts in the near future, if the fiscal conservatives prevail.
Key Fiscal Year 2006 Appropriations Bills Moving in Congress

As FY 2006 enters its second month, the Congress is making inroads towards completing the twelve appropriations bills to keep all federal programs funded.  Only three of the twelve have been signed into law and appropriators are hoping to finish work on all remaining bills before Thanksgiving.  
Congress has an informal deadline of November 18 since a Continuing Resolution (CR) keeping all federal programs funded expires on that day.  Should the Congress fail to pass all of the remaining bills by that day, a new CR will need to be enacted.  Under the current CR, programs are funded at the lowest level, either the FY 2005 level or the House or Senate passed bill.  If these programs were funded for the full fiscal year at the CR level, the federal government would save about $33 billion.  This fact has spurred appropriators to complete action on their bills.
The Arc of the United States and United Cerebral Palsy has significant interest in two Senate appropriations bills, which fund the majority of programs for people with disabilities.  These bills are for the:
Departments of Labor, Health and Human Services and Education

The Senate voted 94-3 on October 27 to adopt spending recommendations for the programs operated by the Departments of Labor, Health and Human Services and Education (L-HHS-ED), comprising more than ninety percent of the discretionary program funding that serves people with disabilities.  The Senate L-HHS-ED bill appropriates $145.7 billion for discretionary programs while the House L-HHS-ED bill appropriates only $142.5 billion, which is almost $200 million less than the FY 2005 funding.  
The Senate, however, uses a gimmick to reach its funding level without violating the FY 2006 Budget Resolution.  The bill would delay for a few days the monthly payment at the end of the fiscal year for SSI recipients, a ploy that the House is likely to reject.

Most disability programs receive minimal increases or are frozen at last year’s level.  However, there are major differences between the bills, such as the Adult and Youth Employment and the Office of Disability Employment Program (ODEP) in the Department of Labor, the National Institutes of Health, and the IDEA State Grants.  In each case, except the IDEA funding, the Senate bill appropriates more funding than the House bill.  
The Senate bill appropriates $50 million less than the House bill for the IDEA State Grant but, in actuality, both bills appropriate much less for IDEA than the last six previous Congresses.  If funded at the higher House level, IDEA funding would reimburse state and local education agencies at a lower per student level than last year.  
The House bill would cut the ODEP program by forty percent while both bills cut the Supported Employment State Grant program by almost $8 million.
Departments of Transportation, Treasury, the Judiciary, Housing and Urban Development (HUD), and Related Agencies

Section 811 Supportive Housing for Persons with Disabilities 

In its FY 2006 budget proposal, the Administration called for eliminating Section 811’s production/capital advance program.  The Senate, however, recently passed its FY 2006 appropriations bill for programs operated by the Departments of Transportation, Treasury, the Judiciary, Housing and Urban Development, and Related Agencies and the bill includes full restoration of funding ($240 million) for the HUD Section 811 program.  The House’s FY 2006 HUD appropriations bill also restores this funding.    

The Senate also addresses the growing burden within the Section 811 program associated with renewal of tenant-based subsidies where funding has eroded for the development of new 811 units over the past five years. The bill shifts all tenant-based/mainstream voucher renewals (which HUD estimates to be approximately $80 million in FY 2006) from the Section 811 budget into the Section 8 account– without a corresponding reduction in funding for new Section 811 capital advance/project-based units.  The disability community strongly supports this effort. 

Section 8 Housing

The Senate’s FY 2006 Treasury-Transportation-HUD appropriations bill funds the Section 8 Housing Choice Voucher Program (tenant-based assistance) at $15.6 billion – that is $870 million over the FY 2005 level.  This level is anticipated to fund all current voucher holders.  However, no new funding for vouchers targeted for people with disabilities is included.  The bill provides $5.1 billion for the Section 8 project-based assistance - approximately $226 million below the FY 2005 level.

The table following this article compares last year’s spending levels for key disability programs with the Administration’s request, the House- and Senate- passed bills and the Disability Policy Collaboration’s recommendations.

Conference Committees

Once the bills are completed, conference committees must resolve the differences between these two bills and conference reports are scheduled to be completed in time for expected votes by the full Senate and House the week of November 14.  Whatever decisions the conference committees reach, it is clear that the appropriators were given practically no room under the Budget Resolution to increase human services spending.  The Disability Policy Collaboration will work to secure the highest possible funding levels for disability programs.

Across-the-Board Cuts

As appropriators rush to finalize their bills, the White House and Republican conservatives are maneuvering to extract more cuts from discretionary programs, similar to their efforts on entitlement programs, to offset the costs of hurricane relief.  Exactly how and when this is accomplished is still unclear, but across-the-board cuts ranging from one- to five- percent are under serious consideration.  If the Congress votes to accept these cuts, there will be very few, if any, domestic discretionary programs that would be funded in FY 2006 at a level above the previous year.

Rescissions

Further complicating fiscal matters is the use of the rescission tactic to cut spending to help pay for the unexpected costs related to hurricane relief.  In this case, the President can ask Congress to de-fund or “rescind”already appropriated funding.  The President’s requested rescissions must be approved by the Congress to take effect.  
The White House sent a rescission request to Capital Hill during the last week of October.  The Administration proposed cutting $2.3 billion from existing programs.  Of interest to the Disability Policy Collaboration are rescission requests affecting the IDEA State Personnel Development program ($51 million) , Centers for Disease Control and Prevention programs ($7 million) and several HUD housing programs ($100 million for the Section 811 Supportive Housing for People with Disabilities Capital Grant).

Recap

If enacted, the combination of the reconciliation cuts, across-the-board cuts for discretionary programs, rescissions of already funded programs and the very low levels of FY 2006 appropriations create a very bleak fiscal picture for disability programs.  It should also be remembered that, following completion of the reconciliation bill, the Republicans are poised to try to enact $70 billion in tax cuts, mostly reserved for the wealthy.  These tax cuts, if enacted, will greatly increase the deficit, and likely force the White House to present a FY 2007 budget proposal in February with more entitlement and discretionary cuts to continue eliminating deficit spending.  The disability community, and the entire human service community, continues to face huge challenges in our attempts to influence the Congress on fiscal policy issues.
Appropriations Recommendations for FY 2006 (in millions)
	DEPARTMENT OF LABOR
	FY 2005 Final
	FY 2006 President
	FY 2006

House
	FY 2006

Senate  
	FY 2006

DPC 

	Workforce Investment Act 
	
	
	
	
	

	   Adult Employment
	898.1
	866.0
	865.7
	893.6
	987.9

	   Pilots, Demonstrations, Research
	85.8
	151.0
	74.0
	90.4
	151.0

	   Youth Activities
	994.0
	950.0
	950.0
	986.3
	1093.4

	Office of Disability Employment Policy
	47.5
	28.0
	27.9
	47.2
	47.5

	Work Incentives Grants
	19.7
	19.7
	19.7
	19.7
	20.7

	DEPARTMENT OF HHS
	
	
	
	
	

	Developmental Disabilities Programs
	
	
	
	
	

	   Basic State Grants – Councils on DD
	72.0
	72.0
	72.5
	72.5
	77.0

	   Protection & Advocacy Systems -- DD
	38.0
	38.0
	38.1
	39.1
	45.0

	   University Centers for Excellence in DD
	31.5
	31.5
	33.5
	33.5
	37.0

	   Projects of Nat’l Significance & Family Support
	11.0
	11.0
	11.5
	11.5
	22.6

	Maternal & Child Health Block Grant
	724.0 
	724.0
	700.0
	710.0
	755.0

	Centers for Disease Control & Prevention
	
	
	
	
	

	
Birth Defects, D.D., & Health
	124.0
	124.0
	127.2
	125.8
	135.0

	
Chronic Disease Prevention
	899.0
	840.0
	856.5
	860.6
	899.0

	National Institutes of Health
	
	
	
	
	

	
Natl. Institute of Child Health and Human Development
	1,270.0
	1,350.0
	1,277.5
	1,311.0
	1,367.5

	   Natl. Institute of Neurological Disorders & Stroke
	1,539.0
	1,550.0
	1,550.0
	1,591.9
	1,650.0

	Social Services Block Grant
	1,700.0
	1,700.0
	1,700.0
	1,700.0
	2,380.0

	Child Development Block Grant
	2,082.9
	2,082.9
	2,082.9
	2,082.9
	2,588.0

	Protection & Advocacy for Voting Access
	4.9
	4.9
	4.9
	4.9
	10.0

	State Grants - Remove Barriers to Voting
	9.8
	9.8
	9.8
	10.0
	25.0

	DEPARTMENT OF EDUCATION
	
	
	
	
	

	IDEA
	
	
	
	
	

	    State and Local Grants Part B
	10,589.7
	11,097.7
	10,739.7
	10,689.7
	14,649.0

	    Preschool Grants
	384.6
	384.6
	384.6
	384.6
	422.0

	    Early Intervention Part C
	440.8
	440.8
	440.8
	444.3
	485.0

	
Personnel Preparation
	90.6
	90.6
	90.6
	90.6
	108.7

	
Parent Information Centers
	26.0
	26.0
	26.0
	26.0
	28.6

	    Transition
	     n/a
	5.0
	0.0
	0.0
	5.5

	Rehabilitation Services Administration
	
	
	
	
	

	
Rehabilitation State Grant
	2,635.8
	2,720.2
	2,720.2
	2,720.2
	2,990.2

	
Rehabilitation Training
	38.8
	38.8
	38.83
	38.83
	42.7

	
P&A for Individual Rights
	16.6
	16.6
	16.66
	16.66
	22.0

	
Supported Employment State Grant
	37.7
	0
	30.0
	30.0
	41.4

	Natl. Institute for Disability & Rehabilitation Research
	107.8
	107.8
	107.8
	107.8
	110.0

	Assistive Technology Act Programs
	29.8
	0
	29.8
	30.3
	31.0

	P&A for Assistive Technology
	4.4
	0
	4.4
	4.5
	6.0

	DEPARTMENT OF HUD
	
	
	
	
	

	Section 811 Supportive Housing
	238.0
	120.0
	238.0
	240.0
	238.0


Countdown to Critical Prescription Drug Coverage Changes

November and December will be critical months in the transition from Medicaid prescription drug coverage to the new Medicare coverage for dual eligibles with cognitive and intellectual disabilities, their families and caregivers.  People with disabilities who are dually eligible usually receive Social Security and Medicare benefits and Supplemental Security Income (SSI) and Medicaid benefits (Social Security benefits are usually Disability Insurance or Disabled Adult Child benefits received due to the retirement, death, or disability of a parent).

Important Medicare Notice

In early November, the Centers for Medicare and Medicaid Services (CMS) will mail a letter to each person who is dually eligible or their representative payee with the name of the prescription drug plan they will be auto-enrolled; that is, unless a different plan is chosen and enrollment is made by December 31.  The plan listed in the CMS letter is a random assignment – without reference to the needs of the person who is dually eligible.  Families and caregivers should not assume that the plan listed in the CMS letter will meet the beneficiary’s prescription drug needs.

Assistance with Choosing Plans

To assist in the selection of a plan that meets beneficiary needs, CMS has developed a “Medicare Prescription Drug Plan Finder” (located at www.medicare.gov) that will have information on each of the plans, including information about premiums, cost-sharing and other details, before enrollment begins on November 15.  Drug plan formulary information is expected to be added to the “Finder” prior to November 151.  To use the “Finder” the beneficiary’s Medicare card is needed, along with his/her list of drugs, the dosage and his/her pharmacy. 

The CMS has also provided 1-800-MEDICARE (1-800-633-4227), which is available free of charge, seven days per week/24 hours a day, for individuals who do not have internet access.  Before calling, individuals should have the same information (Medicare card, list of drugs, dosage and name of pharmacy) so that the 1-800 MEDICARE staff can do a Plan Finder search. 

Families, providers, and other caregivers should find many plans available for dual eligibles. However, the plan selection can be an overwhelming process for many people, so a large number of people will need assistance with this decision.  One reason that the selection may seem overwhelming is that individuals or their families or representatives will need to review the formularies of each plan under consideration (a formulary is the listing of medications that the prescription drug plan will pay for). While physicians can be an important source for medical information, they will be unable to make an informed recommendation on what plan is best for an individual.  Physicians should be consulted to learn if an individual has flexibility in substituting one drug for another; that is, in case a certain drug is not on the formulary or if the cost-sharing is prohibitively expensive.

Cost-sharing Information 

In addition to meeting a beneficiary’s needs, affordability must be considered.  The federal government, through Medicare, will pay the monthly premiums for people who are dually eligible for standard coverage plans that are at or below their region’s average benchmark (a list of premiums for each state can be found at www.thedesk.info/PartD - this site also can be found by visiting www.ucp.org and www.thearc.org ).  Some plans may offer standard coverage and enhanced coverage, with a total premium cost below the average benchmark.  If enrolled in such a plan, a person who is dually eligible will be responsible for paying the monthly premium for the enhanced coverage, which can stretch the financial limits of many individuals who are dually eligible.  Each individual’s situation will vary.  If a beneficiary needs expensive medications that are not covered by the plan, it may be more affordable to pay an extra premium versus paying out of pocket for a needed medication.  

Medicare &You 2006

Each year CMS distributes a “Medicare and You” handbook to help people understand their Medicare benefits.  The Medicare and You 2006 handbook, delivered to individuals in October, describes the new prescription drug coverage but contains a significant error that people who are dually eligible must know.  The mistake is found in the comparison charts listing the Medicare Prescription Drug Plans, beginning with page 97-A.  The last column of the chart is titled “If I Qualify for Extra Help, Will My Full Premium be Covered?”  For each plan listed, this column should show “Yes” if the plan’s premium is at or below the regional benchmark, and a beneficiary who qualifies for the low-income subsidy (or is a dual eligible) would pay no premium for this plan.  The column should say “No” if the plan’s premium is above the regional benchmark and a beneficiary who qualifies for the low-income subsidy (or is a dual-eligible) would pay the cost above the benchmark. Due to the error, this column lists “Yes” for every plan when, in fact, approximately 60 percent of the Prescription Drug Plans listed in the handbook should have a “No” in this column.  CMS corrected the information on the CMS Web site and the information available to the 1-800-MEDICARE personnel.  CMS also is notifying all of its outreach partners about this error.  

Disability Policy Collaboration Resources

To help dual eligibles, their families, representative payees and providers understand the complexities of the new prescription drug coverage, the Disability Policy Collaboration has published Ensuring Continuity of Care for Dual Eligibles: A Guide for Transitioning from Medicaid to Medicare’s Prescription Drug Coverage, which is available as a PDF and is posted at  www.thedesk.info/PartD.
This transition is the most significant change to Medicaid policy in past 30 years.  People who are dually eligible, their caregivers and families, and health care advocates are encouraged to stay informed about this transition.
Senate HELP Committee Holds Oversight Hearing on 
JWOD and Randolph-Sheppard Acts
Opportunities for Too Few? Oversight of Federal Employment Programs for Persons with Disabilities was the title for the Senate Health, Education, Labor and Pensions (HELP) Committee October 20, 2005 oversight hearing.  At the committee’s oversight hearing, Chairman Michael Enzi (R-WY) released the findings from a recent investigation of the Randolph Sheppard Act, which authorizes programs for individuals who are blind to operate vending facilities on federal property and programs under the Javits Wagner O’Day (JWOD) federal procurement act.

Senate HELP Committee members called for changes and more oversight of the two 70-year-old programs that were investigated.  At the hearing’s outset, Chairmen Enzi announced that the U.S. Department of Education declined the opportunity to testify about the agency’s oversight of the Randolph Sheppard Act.  
During the hearing, Chairman Enzi and other committee members made some interesting points, including that: 

· The number of licensed blind vendors has dropped in the last 30 years to about 2,700 from 3,400 and the vendors employ over 7,000 employees;
· Less than nine percent of workers the blind vendors employ are blind or have other disabilities. In 2002, that amounted to about 600 people;
· Some of the nonprofits involved in the JWOD program are enriching their executives with high salaries and “lavish” perks; and
· Nonprofit JWOD contractors employ thousands of workers with disabilities, largely in production and service jobs such as janitorial work, but few of those employees are being prepared for the competitive marketplace.  Last year, five percent of participants were placed in mainstream jobs.
Testifying before the committee were two witnesses who shared their personal stories about living with a disability, and having the desire for a career and real jobs with decent wages and benefits.  Kate Bartlett, a student with Down syndrome at Middlesex Community College, expressed her hope in figuring out her career path while she was still in college, and remarked about her enjoyment of the office work she had done during summer and school vacations.  Michael Nelson compared his experience working in a sheltered workshop to his current part time job in a video store.  Nelson described his desire to leave the workshop and work in the community, and how much happier he is in his current job. 

Tony Young, representing NISH, highlighted some of the accomplishments of the JWOD program.  Young cited how NISH nonprofit agencies, which primarily serve people with severe disabilities, reported in 2004 a record 41,154 JWOD jobs for people with severe disabilities who earned an average annual hourly wage of $9.14.  About 70 percent of these jobs were in integrated, community-based settings.  In 2005 NISH completed an independent survey of its JWOD employees.  The survey found that 76 percent of employees reported that they were very happy with their jobs and proud of what they do. 

Another witness, Robert Lawhead of Employment Link described his work with assisting agencies in approximately twenty states to convert services from segregated sheltered employment programs to programs providing community employment outcomes.

After two rounds of questions by the members of the committee, the hearing concluded with the suggestion that improvements can be made to these programs.  Chairman Enzi emphasized the need to react, not overreact, when it came to making such improvements.
Advocates Push for Hurricane Katrina Relief Policies For 

People with Disabilities

Hurricane Katrina affected millions of people in virtually every aspect of their lives, including housing, employment, health care, etc.  While the Congress and the Administration continue to wrangle with state and local officials over the details and implementation of emergency relief efforts, advocacy for public policies affecting people with disabilities has not been at a complete standstill.  Since the disaster, advocates have been visiting Members of Congress and the Administration to push for policies and programs in a number of areas that would benefit the lives of people with disabilities in the Gulf region.  

Housing

Nearly two months after Katrina, roughly 200,000 people still reside in hotels and 22,000 reside in shelters in 14 states.  National Public Radio reported on October 16 that many of the last people in shelters are people with disabilities for whom accessible housing is not available.  Even before the hurricanes, a national shortage of 4.6 million affordable housing units existed, and people with disabilities receiving SSI needed to pay 109.6 percent of their entire monthly income to rent a modest one-bedroom unit.   

What are disability housing advocates asking for?  In the first couple of weeks after the storms, advocates were hopeful for rapid approval of additional Section 8 rental vouchers to help Katrina evacuees settle into apartments.  Disability advocates called on the Department of Housing and Urban Development and the Congress to ensure that adequate temporary and permanent housing would be accessible to people with disabilities.  

What disability housing advocates got!  Instead of vouchers, the Federal Emergency Management Agency (FEMA) opted for temporary housing in the form of travel trailers, none of which were made accessible for people with disabilities and most of which were placed together in mini-trailer parks.  This raised concerns about evacuees being “ghetto-ized” and fears that the trailer parks would become permanent, rather than temporary, residences.  Consequently, many have refused this option, preferring to wait for something more suitable.

The week of October 10, the Sarbanes Housing Vouchers Amendment was successfully added to the Senate’s Commerce-Justice-Science Appropriations bill (H.R. 2862) with $3.5 billion in streamlined rental assistance through the existing Section 8 program vouchers for Katrina evacuees.  The amendment allows for vouchers to be used for all housing costs, including utilities, relocation costs and security deposits and covers about 350,000 households for six months. 

The Administration, however, instead of supporting the addition of more Section 8 vouchers, announced two new programs run by FEMA.  The first program, the Assistance to Individuals and Households Program (IHP), allows homeowners and renters who were not in HUD-assisted housing prior to the hurricane to receive a flat amount for three to 18 months to help cover rental costs.  The initial monthly amount ($785) is based on the HUD-calculated national average Fair Market Rent (FMR) rate for a two-bedroom apartment.  After the initial three-month period, FEMA can adjust the monthly amount to reflect the local FMR.  The payment can be applied to housing anywhere in the U.S., and eligibility is not means-tested.  All eligible households will receive the same amount regardless of income.

Under the other new program, administered by HUD and public housing authorities (PHAs), evacuees who held a Section 8 voucher prior to the hurricane can choose between retaining their current voucher or moving into the Katrina Disaster Housing Assistance Program (KDHAP) program.  Under KDHAP, HUD will pay $1,000 per family and 15 percent of the monthly HAP payment in administrative fees to PHAs.  KDHAP assistance can be used to rent housing that costs up to the FMR for the area the property is located.  While available for up to 18 months, the vouchers are not as flexible as regular Section 8 vouchers; they cannot be used in other cities or states if a family moves, and not all housing authorities participate in the program.  At the end of the 18 months, or when permanent housing becomes available, the recipients formerly receiving voucher assistance will convert back to the voucher program, and former public housing residents will move back to their former public housing units or receive a voucher if the tenant’s public housing unit no longer exists.   

While KDHAP is similar to Housing Choice Voucher rental assistance in some respects, KDHAP has no income limits or tenant contribution requirements, but recipients must pay the difference between their rent and the KDHAP assistance if they rent a unit costing more than the area FMR.  Families also are responsible for their own utility costs if not included in the rent.  People who were in HUD-assisted housing in the affected areas or who were homeless prior to the hurricane can get rental assistance through the KDHAP program, although the program does not specify what will happen to formerly homeless families when the time limit is up.

A number of private organizations, Habitat for Humanity and several mortgage and loan companies are helping those who need housing assistance as a result of Katrina, to build and renovate homes and provide low-interest loans.  Overall, however, housing remains perhaps the biggest challenge for Katrina victims, with the lack of affordable and accessible housing difficult to come by, even with massive assistance programs.

Housing - Home Energy Costs

Another important effort was to increase home energy subsidies for low income individuals through the Low Income Home Energy Assistance Program (LIHEAP).  The already rising cost of energy has worsened because of the impact of the hurricanes.  For people already barely able to afford increasing energy costs, the hurricane was a disaster.  LIHEAP has had few increases in funding during its 23 years while the cost of living is up more than 100 percent.  The federal government has said it expects heating costs to be 30 to 70 percent higher than last year.

What are disability housing advocates asking for?  Advocates supported an amendment filed by Senators Jack Reed (D-RI), Susan Collins (R-ME), John Kerry (D-MA), Edward Kennedy (D-MA) and Olympia Snowe (R-ME) to the Fiscal Year 2006 Treasury, Transportation and HUD appropriations bill.  The amendment provided for $3.1 billion in emergency LIHEAP assistance.  

What disability housing advocates got!  Nothing, the amendment failed.  Currently, fewer than 15 percent of eligible families receive LIHEAP help because of inadequate funding.  On a positive note, on October 28, the House Energy and Commerce Committee appropriated an additional $1 billion for LIHEAP for FY 2006 as part of its reconciliation package. 
Employment & Jobs Programs
Hurricane Katrina cost nearly 300,000 people their jobs in Louisiana in September and another 60,000 in Mississippi as both states’ unemployment rates hit their highest rate since the oil crash of the 1980s.  Last Friday, Louisiana’s labor department said the number of people left unemployed by Katrina and Rita stood at 296,365. Over a seven-week period that went well into October, the labor department said it had processed 271,846 eligible unemployment insurance claims for Katrina and 24,519 for Rita.
What are employment advocates asking for?  Advocates are supporting a number of initiatives that would make employment services through Vocational Rehabilitation portable from state to state for evacuees receiving services.  In addition, advocates are looking for mechanisms that make it easier for employees to return to their jobs, get new jobs and/or have access to Unemployment Insurance in the interim.

What employment advocates got!  Outside of a bill that passed early in September to allow state Vocational Rehabilitation programs to use unexpended Rehabilitation Services Administration funds on services for clients affected by Katrina, no legislation directly affecting employment or employment training has moved in Congress.  

Other expected initiatives include the Administration’s bill calling for Gulf Opportunity Zones (GO Zones).  GO Zones would provide tax breaks and loans to re-establish or establish small businesses.  The House and Senate are expected to include tax breaks for employers hiring or re-hiring those who lost jobs due to Katrina when the consider tax legislation in November.

Much of the federal response to employment issues, however, has come through federal agencies utilizing existing law and regulations.  For example, the U.S. Department of Labor (DOL) has developed the “Pathways to Employment” initiative to help evacuees and other hurricane survivors find employment and training opportunities through the network of 3,500 One-Stop Career Centers located across the country.  This program provides individualized counseling and assistance to hurricane survivors to help them get back on their feet, deploying career counselors to evacuee centers and other areas where a concentration of evacuees exists.  

The “Pathways to Employment” initiative also is sending Disability Program Navigators (DPNs), specially-trained experts who can help people with disabilities find employment opportunities and services, to evacuee centers and other areas, as well as providing 4,000 Job Corps scholarships to young people impacted by the hurricanes.  A total of $15 million of current DOL funding is targeted to the “Pathways to Employment” efforts.

Unemployment Insurance

Louisiana and Mississippi state officials recently announced that they may be forced to reduce weekly unemployment benefits, which are already among the lowest in the nation.   

What are employment advocates asking for?  Advocates have urged Congress to provide up to 52 weeks of unemployment benefits (currently 26 weeks), increase the minimum unemployment benefit for victims of Katrina, and remove overly restrictive eligibility requirements in the Disaster Unemployment Assistance (DUA) program, which helps individuals who do not qualify for the regular unemployment insurance program.  

Legislation introduced in the Senate (S. 1716) would provide 13 weeks of federal extended unemployment benefits for a total of 39 weeks under the regular unemployment insurance program. The Senate Homeland Security and Governmental Affairs Committee has approved changes to the DUA program that increase the minimum benefit paid and also provide 39 weeks of benefits. In the House, the House Ways and Means Committee has discussed the same issues, but neither the House nor the Senate has acted officially on this issue.

What employment advocates got!  President Bush signed legislation on October 20 that gave about $400 million to Louisiana, $85 million to Mississippi, and $15 million to Alabama to help pay the unemployment benefits of workers who lost their jobs because of Hurricane Katrina.  It is not known if the measure will cover all of the unemployment benefits caused by Katrina.

Health Care
In the aftermath of Hurricane Katrina, people of all ages with special health needs and their families have faced unique and difficult challenges.  The Centers for Disease Control has estimated that there are at least 300,000 people with special health care needs in Mississippi, 750,000 in Louisiana, 1.2 million in Florida, and 500,000 in Alabama. 
Information from Louisiana shows that substantial gaps in health care coverage are emerging among impoverished Hurricane Katrina survivors in that state.  The information, gathered by the Louisiana Department of Health and Hospitals, shows that as a result of restrictions in federal law and policy, the state is being forced to deny Medicaid coverage to many indigent Katrina survivors solely because they do not fit into one of Medicaid’s eligibility “categories.”  These findings have significant implications for a debate underway in Congress over how to meet the health care needs of Katrina survivors, especially the most destitute.  

What are health care advocates asking for?  The Grassley-Baucus Emergency Health Care Relief Act of 2005 (S. 1716) would provide immediate access to Medicaid for displaced individuals, streamlining the process to be responsive to people who have lost the usual documents required for verification.  The Grassley-Baucus bill would create Disaster Relief Medicaid, available to Katrina survivors with below-poverty incomes (or twice that level for pregnant women and children) for five months, with a possible five-month extension. The bill would provide full federal funding of Medicaid and the State Children’s Health Insurance Program (SCHIP) costs in the three affected states through the end of 2006. In addition, the bill would provide compensation to health care providers serving evacuees and support to individuals to allow them to continue private insurance formerly received through their employers.  Finally, the measure also would suspend the late enrollment penalty for Medicare Part B and help Katrina survivors to make the transition to the new Medicare prescription drug benefit program.

While Louisiana threatens to cut all optional Medicaid services to its citizens, including people with disabilities, in order to meet the needs of its Katrina victims, the Grassley-Baucus bill still languishes in the Senate.  This bill is a victim of political ideology differences.  Conservatives and the Administration prefer to deal with Medicaid needs through state-by-state waivers.  Thus far, eight states, the District of Columbia and Puerto Rico have been granted such waivers. The Administration opposes the Grassley-Baucus Emergency Health Care Relief Act of 2005 (S. 1716) to authorize health care for the victims of Hurricane Katrina, saying it has its own plan.  

What health care advocates got!  On October 25, the Senate Finance Committee approved its budget reconciliation legislation, including an extremely pared-back portion of the Grassley-Baucus bill, providing temporary 100 percent federal Medicaid match (FMAP) for Louisiana, Mississippi and parts of Alabama for a period of nine months.  States may also receive 100 percent of Federal Medical Assistance Percentages (FMAP), rather than the usual 50 percent, for their administrative activities related to Katrina assistance.  The package has a cost of $1.8 billion.  Reconciliation still awaits floor action in the Senate and the House.  It is unclear if a conference committee will include the Grassley Baucus provisions before a final reconciliation package is sent to the President’s desk.
Temporary Assistance for Needy Families (TANF)
Large numbers of poor children and parents are among Katrina’s victims, and the effects of the hurricane left many residents of Louisiana, Alabama and Mississippi in need of food, shelter, medical and monetary assistance.

What are TANF advocates asking for?  In the Grassley-Baucus Emergency Health Care Relief Act (S. 1716), families who require TANF benefits and services because of the disaster would not lose access to future assistance.  These families would qualify for a Hurricane Katrina Emergency Benefit that would not trigger the time limit or other TANF requirements.  The bill would also improve the funding made available to Alabama, Louisiana and Mississippi and states housing evacuees under the recently enacted TANF Emergency Response and Recovery Act of 2005 (H.R. 3672).

What TANF advocates got!  The TANF Emergency Response and Recovery Act of 2005 was signed by the President in early September, primarily to ensure that TANF payments to families were not interrupted.  The Act provided short-term, one-time cash benefits to TANF-eligible families without state match and federal loans for State Welfare Programs in Louisiana, Mississippi, and Alabama without expectation of repayment.  This also freed these states from penalties for failure to comply with any provision of the TANF program through FY2006, if the failure resulted from Hurricane Katrina.  

What other federal government responses occurred in response to Hurricane Katrina?

Dealing with the new bankruptcy law

While advocates and some Members of Congress would like to loosen provisions of the new bankruptcy reform law that went into effect on October 17, Congress has not agreed to pass such provisions.  Meanwhile, the U.S. Department of Justice has said that it will utilize the flexibility in the new law to assist the victims of Hurricane Katrina and other natural disasters.  For example, people with losses due to the hurricane could be allowed to count these as justification for filing bankruptcy without documentation that may have been lost in the storm.

Internal Revenue Service (IRS) Leave Donation program

The IRS is encouraging employers to establish Hurricane Katrina Relief leave donation programs and is providing special tax advantages to support such programs.  Under a leave donation program, employees can elect to forgo their vacation, sick or personal leave in exchange for the employer making cash payments to a qualified tax-exempt organization providing relief for victims of Hurricane Katrina.  These programs provide employees with a way to help Hurricane Katrina victims without needing to make cash contributions.  The benefit is available regardless of whether an employee normally takes the standard deduction or itemizes.  For employees who have extra vacation, sick or personal leave or who simply want to provide more to the Hurricane Katrina relief effort, a leave program makes it easier for them to help the Hurricane Katrina victims rebuild their lives.  The employer may take either a charitable or a business deduction for the amount sent to the charity.  The amounts contributed are not subject to employment taxes and no IRS approval is required.
Hurricane Katrina & Emergency Relief –

The Administration v. Congress v. State and Local Officials
Since Hurricane Katrina struck the Gulf Coast on August 29, 2005, more than 50 bills have been introduced in the Congress to address many issues, including health care (Medicaid), housing and employment, tax relief for individuals and business, and economic development.  Unfortunately, the Senate and House of Representatives have passed few of these bills, and of the bills that have passed, only a small handful have made it to conference committee or have been readied for floor debate.  Many in Congress continue proposing and working on legislation, while the Bush Administration continues to vacillate on aid to the region.

What is the Administration position?  After a nationally televised promise to help rebuild the region quickly, President Bush appears to have settled on a cautious, piecemeal approach that worries human service advocates, Democrats, and even many Republicans, who fear reconstruction and recovery will be further stalled.  The President has made several high profile trips to Louisiana, Mississippi and Florida, but has yet to introduce legislation supporting the proposals he highlighted during his first speech from New Orleans.  Congress is awaiting a legislative proposal for the Gulf Opportunity Zone (GO Zone), which would provide tax breaks and loans to small businesses, and an Urban Homesteading Act, which would give low-income families surplus government property and favorable mortgage rates in exchange for the promise to build homes.   

How about emergency relief funding?  Congress passed a $62 billion emergency funds bill, but for the most part, the money has not been put to use due to contracting problems and unclear procedures.  Some analysts believe the approximately $20 billion already spent has been mostly wasted since the Federal Emergency Management Agency (FEMA) has sketchy accounts of what was done with it.  

Congress is quickly finding little consensus on how to assist the people affected by the disaster and how to tackle rebuilding   Congressional committees continue to hold hearings on the government’s poor response, but mostly to pinpoint responsibility.  While this happens, the buck continues to be passed between Congress, the Administration and state and local officials.  The President wants state and local officials to lead with a rebuilding proposal while state and local officials fear Congress and the Administration want to retreat from the region.

According to reports, little of the $62 billion has actually benefited the victims of the hurricanes.  Nonetheless, the Administration has submitted a new $19.4 billion emergency spending bill, primarily for rebuilding military bases, a NASA facility and other infrastructure projects.

What is the delay with emergency relief?  The delay seems to be a political decision by the Republican leaders who made a promise to some Congressional conservatives on the House Republican Study Committee (RSC), which is comprised of more than 100 of the most conservative members of Congress.  To offset the Gulf Coast aid package, the RSC has demanded federal budget cuts, and has suggested killing already-passed transportation projects and delaying the Medicare prescription drug benefit.  

In addition, the President’s new proposal to spend $17.1 billion in FEMA’s Disaster Relief Fund and reallocate the money to various federal agencies for specific purposes is under consideration.  The proposal also includes a request for an additional $2.3 billion to come from rescissions (taking money back from already funded programs).  Included in this request are funds primarily for “infrastructure” such as roads, government equipment and vehicles, Army Corps of Engineers projects, underground storage tanks, federal buildings and NASA facilities.  The request, however, also includes some funds to rebuild and repair Head Start facilities, as well as provide services through the Social Service Block Grant, renovate housing, provide rental assistance and do some job development and training.
The scale and complexity of reconstruction are especially challenging for this Administration, which prefers a private business response instead of government action.  As the full picture continues to emerge, most Democrats and some Republican leaders are calling for a degree of government involvement that the Administration finds objectionable.  This philosophical difference is another cause of the delay.

Whose job is it to rebuild the Gulf Region?  By offering only tax breaks and asking local leaders to come up with rebuilding proposals, the White House appears to be shifting the problem to the Gulf Coast and away from our nation’s capital.  Some leaders in Congress, including Senators Judd Gregg (R-NH) and Edward M. Kennedy (D-MA), think that the federal government’s resources are essential to the recovery efforts.  Both Senators have called for national oversight in the form of a cabinet-level Gulf Coast Recovery and Disaster Preparedness Agency, which would be the conduit for all federal funds to the region.  On November 1, 2005, President Bush announced the appointment of Donald Powell, chairman of the Federal Deposit Insurance Corporation, to oversee the federal government's disaster recovery efforts in the Gulf Coast.  Powell will be the administration's point person for dealing with Congress, state and local governments, and private businesses on the hurricane relief efforts.   

Still, most discussions and debates over emergency relief for hurricane-affected states and their citizens continue, with very few decisions being made.

Alito Nominated to U.S. Supreme Court

On October 31, 2005, President Bush nominated Judge Samuel A. Alito to the U. S. Supreme Court to fill the position now held by Justice Sandra Day O’Connor. 

Unlike some previous nominees, Alito has expressed opinions, in writing, on virtually every contentious issue in American society.  Alito himself has been careful to describe the court's constitutional role as “constrained… always keeping in mind the limited role that the courts play in our constitutional system."  Supporters say Alito is a consistent voice for a strict interpretation of the law.  

Who is Samuel A. Alito?  -- a Quick Bio

Alito was born in New Jersey in 1950.  He is Anglo-American and Catholic.  He graduated from Princeton in 1972 and from Yale Law School in 1975.  He clerked for Leonard Garth of the Third Circuit, and then served as Assistant U.S. Attorney for the state of New Jersey from 1977-1981.  In the Reagan and George H.W. Bush administrations, he was Assistant to the Solicitor General from 1981-1985, Deputy Assistant U.S. Attorney General from 1985-1987, and U.S. Attorney for the state of New Jersey from 1987-1990. President George H.W. Bush nominated him to the Third Circuit where he has remained. If confirmed as the nation's 110th justice, Alito will join a nine-member court that has one woman and one black justice.  He would be the second Italian American, after Scalia, and the fifth Catholic, joining two Jews, a Protestant and an Episcopalian.   

The Senate has to confirm his nomination.  Do they like him? 

Senate Majority Leader Bill Frist (R-TN) jumped right in, saying, "Judge Alito is unquestionably qualified to serve on our nation's highest court…on the bench, he has displayed a judicial philosophy marked by judicial restraint and respect for the limited role of the judiciary to interpret the law and not legislate from the bench."  

A more skeptical Senate Minority Leader Harry Reid (D-NV) said, "Conservative activists forced Miers to withdraw from consideration for this same Supreme Court seat because she was not radical enough for them.  Now the Senate needs to find out if the man replacing Miers is too radical for the American people." 

Even more skeptical, Senator Edward M. Kennedy (D-MA) said, "Rather than selecting a nominee for the good of the nation and the court, President Bush has picked a nominee whom he hopes will stop the massive hemorrhaging of support on his right wing. This is a nomination based on weakness, not strength."  

The intensity of the response from Senators and other high-profile leaders instantly puts Alito at the center of what could be the political confirmation battle that both sides have been gearing up to fight for more than a decade.

What about his decisions on Disability Rights?

Washington Watch readers are reminded that The Arc of the United States has a policy to take no position on Presidential nominations, be they judicial or executive branch.  United Cerebral Palsy is currently involved in a broad-based review of Judge Alito’s writings in order to determine whether or not to take a position on the nomination.

Alito has a mixed-to-positive record in cases related to disability.  Notably, in two cases addressing the definition of disability under the Americans with Disabilities Act of 1990 (ADA), he has issued opinions that uphold the broad disability definition intended by Congress and narrowed by the U.S. Supreme Court.

In a 2004 Third Circuit Court of Appeals ruling in Fiscus v. Wal-Mart Stores, Alito joined a unanimous opinion holding that for an employee with kidney failure, cleansing blood and eliminating bodily waste is a major life activity, reversing the lower court and supporting a more expansive definition of disability.   

In 1998, in Mondzelewski v. Pathmark Stores, Inc., Alito wrote the unanimous opinion reversing the district court’s judgment for the employer and holding that the lower court should have examined the person's situation without accommodation.  The Third Circuit ruled that the fact that he could continue in his job with accommodation did not necessarily mean he was not disabled, again supporting a broader definition of disability than the lower court supported.  

In other cases, however, Alito has ruled in favor of a more narrow definition.

In Kelly v. Drexel University in 1996, Judge Alito joined a unanimous opinion, this time ruling against an employee who had difficulty walking and climbing stairs due to a hip injury.  The opinion said that the panel did not regard the plaintiff’s condition as a disability under the ADA “as it does not substantially limit him in the relevant major life activity, walking.”

Perhaps the most troubling disability rights decision associated with Judge Alito is Katekovich v. Team Rent-a-Car.  The plaintiff, who had sleep disorders and depression, informed her supervisors, and entered the hospital on a leave of absence.  Three weeks later, one week after her release from the hospital, she was terminated from her job. The Third Circuit upheld a grant of summary judgment in favor of the employer, finding that the plaintiff had no substantial limitations, despite an extensively documented record of disability.  Her FMLA claims were also denied.

In disability discrimination and reasonable accommodation cases, Alito has also rendered a mixed bag of opinions.

In Smith v. Davis, 2001, Alito joined an opinion reinstating a case brought by an African-American employee with alcoholism who had been fired for violating his company’s drug and alcohol policy.  The lower court had denied the case, but the Third Circuit reversed the opinion and found that the plaintiff had a case, under both the ADA and Title VII of the Civil Rights Act of 1964.
In Ford v. Schering-Plough Corporation in 1998, Alito concurred in a decision to dismiss a complaint challenging a two-year cap on long-term disability benefits for mental disabilities and questioning whether a disparity between mental and physical disability benefits violates the Americans with Disabilities Act (ADA).  Alito cited the “safe harbor” provision of the ADA, protecting insurance companies from suits, rather than the substance of the case.

In Nathanson v. Medical College of Pennsylvania in 1991, Alito joined a highly visible opinion that reversed the district court grant of summary judgment for the plaintiff on a claim under Section 504 of the Rehabilitation Act.  At issue in this case was whether the plaintiff had given the institution notice and if so, was it sufficient to require accommodation. The case essentially put the burden of proof on the plaintiff.   

In a reasonable accommodations case in 2002, Shapiro v. Township of Lakewood, Alito wrote a unanimous opinion for the Third Circuit, favoring the plaintiff and saying that a company’s internal transfer policy could not bar a claim for failure to provide a reasonable accommodation.  

In Doe v. County of Centre, Penn. in 2001, Alito joined a significant opinion overturning a county foster care policy that excluded the placement of foster children with a family that included a son who had severe physical disabilities and was HIV-positive.  

In a handful of special education cases, Alito has found himself on the side of the students and families.

In Ridgewood Board of Education. v. N.E in 1999, Alito joined an opinion overturning a lower court’s decision in favor of a school board.  The opinion held that the Individuals with Disabilities Education Act (IDEA) imposes “more than a trivial educational standard” and that compensatory damages under the IDEA do not require bad faith or egregious circumstances.  The opinion also held that evidence of failure to identify disabled child and to provide appropriate public education could be brought forward under the Rehabilitation Act. .

In C.M. & R.M. v. Board of Education of the Union County Regional High School Dist. In 2005, Alito joined a decision that reinstated a student’s IDEA claims, finding that they were not moot despite the child’s graduation from high school.  However, two judges including Alito upheld the dismissal of the damages claims, concluding that there was no “educational harm.”

In Beth V. v. Carroll in1996, Alito joined a unanimous opinion holding that an express right of action exists under the IDEA to challenge a state education department’s failure to promptly investigate and resolve complaints.

In a stadium accessibility case, Caruso v. Blockbuster-Sony Music Entertainment Centre in 1999, Alito wrote the Third Circuit opinion ruling that the Department of Justice standard requiring “comparable” lines of sight does not require sightlines for wheelchair users over standing spectators.  The Third Circuit, however, definitively rejected the stadium’s argument that they should be excused under the ADA from providing wheelchair access to the lawn area.  

In a disappointing Fair Housing Act case, ADAPT v. U.S. Department of Housing and Urban Development in 1999, Alito joined a unanimous decision holding that the alleged failure of HUD to enforce FHAA and related regulations is not subject to judicial review, given the presumption against judicial review of agency decisions regarding investigations and enforcement actions.  

In other cases, Alito is considered to have unfriendly toward the Family and Medical Leave Act (FMLA) which guarantees most workers up to 12 weeks of unpaid leave to care for a loved one.  The 2003 Supreme Court ruling upholding FMLA in Nevada v. Hibbs essentially reversed a 2000 decision by Alito that found that Congress had exceeded its power in passing the law. 

What notable non-disability-related decisions has he participated in?

Perhaps his most famous opinion came in the case of Planned Parenthood v. Casey when in dissent he voted to uphold part of a Pennsylvania law. The Supreme Court rejected that as unconstitutional and used Casey to reaffirm Roe v. Wade.

In a potpourri of other high-profile opinions, Alito wrote a ruling upholding a city-sponsored holiday display in Jersey City that included a crèche and menorah as well as secular symbols such as Frosty the Snowman; he struck down a Newark Police Department policy forbidding officers to wear beards after two Muslims complained that it violated their religious rights; and he argued that Congress did not have the power to ban the intrastate sale of machine guns.    

Isn’t it really all just political?

It is in the hands of the U. S. Senate.  Considered by most to be consistently conservative, Alito is expected to win praise from a significant block of Republican Senators.  Senate Democrats, however, have served notice that his nomination could spark a partisan brawl.  

While both sides of the aisle contend that they do not have a “litmus test” for Supreme Court nominees, the issue of abortion is at the forefront of everyone’s thinking, and Alito’s support of a Pennsylvania law requiring a woman to notify her husband before obtaining an abortion is likely to be a lightening rod. 

There is little doubt on Capitol Hill that Alito’s fate is likely to rest with the seven Republicans and seven Democrats in the “Gang of 14,” that brokered the May 2005 deal to avoid the filibuster and, therefore, the unprecedented “nuclear option” which would break a filibuster with only 51 votes, rather than the 60 required by Senate Rule.    

Even if the “non-binding” agreement holds, someone outside the 14 could still decide to filibuster, but would need to peel off at least 3 of the seven Democrats and gain the support of Independent, Jim Jeffords (I-VT).  Then Majority Leader Bill Frist (R-TN) would need to persuade at least two of the fourteen Republicans in the “gang” as well as the rest of the Republicans in order to deploy the “nuclear option” and stop debate.  Even without a filibuster, a confirmation vote is likely to be close.   

When will it happen?

No one in the Senate leadership has committed to a timetable on the vote.  President Bush is pushing for speedy action, but many say it will not be before the first of the new year.  Judiciary Committee Chair, Senator Arlen Specter (R-PA) and Ranking Member Patrick Leahy (D-VT) are responsible for working out the schedule for the committee’s confirmation hearings which must occur in order for the full Senate to act.

Does the world stop until then?

It is not clear what the general level of preparatory activity, not to mention the political positioning, around the nomination might do to an already contentious calendar in the Senate.  With many things left to accomplish, not the least of which are the budget and tax reconciliation bills, the confirmation could factor into a protracted period of political slowdown.  
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