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The Arc and United Cerebral Palsy Set 

Fiscal Year 2007 Appropriations Targets
To counter the Bush Administration’s woefully inadequate Fiscal Year 2007 budget request, The Arc and United Cerebral Palsy Disability Policy Collaboration (DPC), in concert with the Consortium for Citizens with Disabilities (CCD), has put forth a set of recommendations for funding key disability discretionary programs for FY 2007, starting on October 1, 2006.  

The Administration's budget proposal, unveiled in early February, sets domestic discretionary spending at $873 billion, an amount barely enough to keep pace with inflation.  The Administration's budget would add $342 billion to the federal deficit.  (See the January/February issue of Washington Watch for more details).  The disability communities’ recommendations were formally unveiled at a Hill briefing in March sponsored by the House Bipartisan Disability Caucus and the Consortium for Citizens with Disabilities (CCD).  Liz Savage, the DPC’s Director of Health and Housing Policy, spoke at this event as part of a CCD panel. 

Assuming the Congress adopts a FY 2007 Budget Resolution (which is not guaranteed [check out the next article]), setting the overall budget blueprint for discretionary and entitlement spending, House and Senate appropriators would start work in May developing the many appropriations bills that fund the numerous federal agencies.  The appropriations process takes months to complete, with the October 1 start of the new fiscal year as the target to complete work on the bills.  

Given that this an election year, Congress will try to adjourn soon after the fiscal year begins, so it is anticipated that they will try to complete action on the appropriations bills on schedule.

The Arc and UCP are specifically interested in those bills that fund five federal agencies.  The agencies are the Departments of Labor, Health and Human Services (HHS), Education, Housing and Urban Development (HUD) and Transportation.  

What Are The FY 2007 Appropriations Targets?
The following table outlines The Arc and UCP’s FY 2007 recommendations for key disability programs compared to the FY 2006 appropriations and the Administration budget request for FY 2007:
FY 2007 Appropriations
Departments Of Labor, HHS, Education, HUD
All numbers in millions
	DEPARTMENT OF LABOR
	FY 2006

* Final
	FY 2007

President
	FY 2007
DPC

	Workforce Investment Act 
	
	
	

	   Adult Employment
	857.0
	712.0
	987.9

	   Pilots, Demonstrations, Research
	29.7
	17.7
	151.0

	   Youth Activities
	940.5
	840.5
	1,093.4

	Office of Disability Employment Policy
	27.7
	20.0
	47.5

	Work Incentives Grants
	19.5
	0
	20.7

	DEPARTMENT OF HHS
	
	
	

	Developmental Disabilities Programs
	
	
	

	   Basic State Grants – Councils on DD
	71.8
	72.0
	84.5

	   Protection & Advocacy Systems -- DD
	38.7
	39.0
	45.0

	   University Centers for Excellence in DD
	33.2
	33.0
	37.0

	   Projects of Nat’l Significance & Family      Support
	11.4
	11.0
	22.6

	Maternal & Child Health Block Grant
	693.0
	693.0
	724.0

	Centers for Disease Control & Prevention
	
	
	

	
Birth Defects, D.D., & Health
	124.7
	110.5
	137.6

	
Chronic Disease Prevention
	836.6
	818.7
	417.4

	National Institutes of Health
	
	
	

	
Natl. Institute of Child Health and Human Development
	1,264.7
	1,257.0
	1,327.9

	   Natl. Institute of Neurological Disorders & Stroke
	1,534.8
	1,525.0
	1,611.5

	Social Services Block Grant
	1,683.0
	1,200.4
	2,380.0

	Childcare & Development Block Grant
	2,062.1
	2,062.0
	2,588.0

	Protection & Advocacy for Voting Access
	4.85
	4.8
	10.0

	State Grants - Remove Barriers to Voting
	10.9
	10.9
	25.0

	DEPARTMENT OF EDUCATION
	
	
	

	IDEA
	
	
	

	    State and Local Grants Part B
	10,582.8
	10,682.9
	16,938.9

	    Preschool Grants
	380.8
	380.8
	841.0

	    Early Intervention Part C
	436.4
	436.4
	680.0

	
Personnel Preparation
	89.7
	89.7
	108.7

	
Parent Information Centers
	25.7
	25.7
	28.6

	    Transition Initiative
	0.0
	2.0
	5.5

	Rehabilitation Services Administration
	
	
	

	
Rehabilitation State Grant
	2,693.0
	2,837.2
	3,120.0

	
Rehabilitation Training
	38.4
	38.4
	42.7

	
P&A for Individual Rights
	16.5
	16.5
	22.0

	
Supported Employment State Grant
	29.7
	0
	50.0

	Natl. Institute for Disability & Rehabilitation Research
	106.7
	106.7
	120.0

	Assistive Technology Act Programs
	22.4
	22.4
	29.0

	P&A for Assistive Technology
	4.4
	0
	6.0

	DEPARTMENT OF HUD
	
	
	

	Section 811 Supportive Housing
	236.6
	118.8
	236.6


* Final 2006 appropriations, including a one-percent across-the-board cut per House/Senate Conference agreement – These numbers unofficial, pending agency discretion.
Why The Fiscal Year 2007 Budget Resolution Stalled

The U. S. House of Representatives left for a two-week recess on April 7 after the Republican majority failed to reach a deal on the spending blueprint for Fiscal Year 2007.  The stalemate reflects divergent viewpoints within the Republican-controlled House as fiscal conservatives, moderates and appropriators are at odds over actual spending levels and proposed budget rules changes.  

The House fiscal conservatives are pressing for significantly lowered federal spending in discretionary and entitlement spending, more tax cuts and a lower federal deficit.  They also want major changes to Congressional budget rules which would make it easier to cut spending and more difficult to increase spending, especially emergency spending.  Republican House moderates, meanwhile, want to shift at least $7.2 billion to increase human services spending.  As the main decision makers on spending levels for discretionary programs, Republican House Appropriations Committee members, however, are also weighing in an attempt to protect their turf.

The newly appointed House Majority Leader, John Boehner (R-OH), failed in his effort to have the House complete action on the FY 2007 Budget Resolution before the April recess.  Each of the three factions, if they hold together, has enough votes to derail a budget deal, since no House Democrats can be expected to support a Budget Resolution that they say falls far short of meeting human needs and unnecessarily adds to the federal deficit.  House Democrats, however, were not involved in this failed budget negotiations.  Majority Leader Boehner said he would try again to reach a deal when the Congress returns in late April.

The FY 2007 Budget Resolution, as adopted by the House Budget Committee, would require entitlement cuts of $6.8 billion, about half of which would have to come from programs under the Ways and Means Committee’s jurisdiction.  Apparently, Medicaid and Medicare are not slated for cuts.  Non-defense discretionary spending would have to be cut by $8.8 billion in FY 2007, upsetting at least 23 moderate Republican moderates and causing them to write the House leadership about wanting at least $7.2 billion added to human services spending.  

House Republican fiscal conservatives, who comprise more than half of the House majority, want no increases and more cuts included in the Budget Resolution.  They also want revisions to the budget process, a move that has upset the thirty-seven Republicans serving on the Appropriations Committee.  

From the House Appropriations Committee Members point of view, the fiscal conservative’s proposal is an attempt to strip appropriators of their authority by shifting some money decisions to the Budget Committee.  As a result, House Appropriations Committee Chairman Jerry Lewis (R-CA) announced his opposition to the pending Budget Resolution deal struck by Majority Leader Boehner, forcing him to pull the plug on the deal until later.  

Making matters truly interesting, the collapse of the deal occurred even before the concerns of the moderates were ever addressed.  It should be clear that Majority Leader Boehner cannot ignore the views of any faction within his party, so he certainly will have his work cut out for him when Budget Resolution negotiations resume later this month.

The Senate’s Action

The U. S. Senate, meanwhile, adopted its version of the FY 2007 Budget Resolution by a narrow vote of 51-49 in mid-March and its version does not contain any reconciliation instructions for cuts to entitlements or taxes.  During floor consideration, Senators voted 73-27 to add $7.2 billion to human services spending in an amendment offered by Senators Specter (R-PA) and Harkin (D-IA).  

The Senate rejected an amendment that would have required the Congress to establish a reserve fund for the Social Security surplus to allow younger workers the option to “obtain legally binding ownership” of a portion of their Social Security benefits.  This vote is the first time that the Senate went on record opposing the partial privatization of Social Security, an initiative sought by the White House.  

The Senate also rejected by a 50-50 tie vote, the restoration of so-called PAYGO rules, which would require offsets to new tax cuts and entitlement spending increases.  Republicans have insisted on offsetting entitlement increases but have not imposed this policy on tax cuts.

Next Steps

Should the House complete action on its Budget Resolution, House and Senate Conferees would then work towards a compromise, which is expected to be extremely challenging, if not impossible, given the close votes and well-entrenched factions.  If the Congress cannot reach agreement on a Budget Resolution, no tax cuts or entitlement cuts can be produced in FY 2007.  The House and Senate Appropriations Committees would have to establish mechanisms to proceed with developing the several FY 2007 appropriations bills.  The Appropriations committees, especially in the House, will likely begin marking up their bills in subcommittee prior to the Memorial Day recess.

The Arc and United Cerebral Palsy Positions

The Arc and United Cerebral Palsy continues to oppose the Budget Resolution in the House because it fails to provide sufficient funding for human services discretionary programs.  The Budget Resolution also places entitlements, like SSI, at-risk for cuts in the reconciliation process.  

Through the DPC, The Arc and UCP will also be working to obtain the maximum funding increases possible in accordance with the appropriations recommendations contained in the previous article.  Clearly, fiscal policy issues will dominate the remainder of this session of Congress.

The Deficit Reduction Act of 2005 (P.L. 109-171) Implementation - 

State Plan Options

The Deficit Reduction Act (DRA), the controversial Budget Reconciliation law signed by President Bush on February 8, 2006, included many new state options that are beginning to become available to states.  The Centers for Medicare and Medicaid Services (CMS) released a document on March 31 with its initial general recommendations and information about these new state options as well as State Medicaid Director letters containing more specific policy guidance.  Before implementing a new option, states must submit a State Plan Amendment to CMS for approval.    

CMS Recommendations For Long-Term Care

CMS released the following three goals that guide its new recommendations for state options for long-term care:

· Expand coverage for individuals with disabilities.
· Increase access to community supports.
· Promote personal responsibility, independence, and choice.
A copy of the CMS Roadmap to Medicaid Reform (Long Term Care) can be found by clicking the following link – https://www.cms.hhs.gov/smdl/downloads/Rvltcneeds.pdf.  

For these three goals CMS provided information on a number of programs where state options were explained in very little detail.  The following sections are designed to provide some guidance about what state options are available.

To expand coverage for individuals with disabilities, states can:
· Expand coverage to allow families who have children with disabilities to purchase Medicaid coverage (Family Opportunity Act provisions of the DRA) – Starting January 1, 2007, States may choose to allow families of children with significant disabilities with income up to 300 percent of the federal poverty level to buy Medicaid coverage.  This allows families who may not otherwise have coverage through other insurance policies to purchase essential equipment and care that is covered by Medicaid.  States may require families to pay premiums based on family income.

· Create new health coverage for working individuals with disabilities –This option allows states to apply for Ticket to Work and Work Incentives Improvement Act Medicaid Infrastructure Grants that allow working persons with disabilities to buy into Medicaid and receive access to personal assistance and other health and employment services.

To increase access to community supports, states can:

· Offer home and community-based services (HCBS) without waivers – Starting January 1, 2007, states can amend their State Plans to offer home and community-based services as a State Plan optional benefit.  This option allows state to offer community-based services to individuals based on their functional need, not on their need for institutional care.  The individuals will be provided with individualized care plans based on an assessment of needs and may be offered the option of self-directing their care.  States will determine how many people will be served under this plan, will have control over the development and growth of its system, and also be able to tighten the restrictions for admission to institutions.

Advocates, however, have expressed concern over the new state flexibility provisions.  This section allows states to cap the number of people to be served under the new home and community-based services Medicaid option.  This section allows states to provide these services in limited areas and allows states to maintain waiting lists for these services.  If a state decides to establish new criteria in the future, HCBS beneficiaries who do not meet new criteria would have grandfathering protection, but for as little as only one year.
· Apply for grants to “rebalance” their long-term support system – The Money Follows the Person (MFP) Rebalancing Demonstration supports efforts by states to “rebalance” their long-term care support systems.  This will be accomplished by offering very few competitive state grants for up to 5 years.  The federal government will give an MFP-enhanced Federal Medical Assistance Percentage rate for a period of 1 year for each person a state can transition from an institutional setting to the community.
· Apply for Real Choice System Change Grants for Community Living – States and other eligible organizations, in partnership with disability and aging community organizations, may submit proposals to design and construct infrastructure systems that will result in effective and enduring improvements to community long-term support systems.
· Apply for demonstration projects to offer home and community-based alternatives to psychiatric residential treatment facilities for children – States have the option of expanding the availability of HCBS for children under age 21 who have serious emotional disturbances to keep them with their families, instead of in an institutional setting.

To promote personal responsibility, independence and choice, states can:

· Offer a State plan benefit for self-directed personal care services without a waiver – Self-directed personal care services are currently provided through HCBS and Section 1115 demonstration waiver programs.  With this new option, self directed personal care services, including self-directed personal care services provided by family members, can be provided under the State plan.  States will also be able to provide items that increase independence or substitute for human assistance; and

· Opt to participate in the State Long-Term Care Partnership Program – This program was established to help individuals take more responsibility in planning for and financing their future long-term care needs by purchasing long-term care insurance.  The program allows an individual who purchased a policy but has used up all of its coverage to apply for Medicaid without having to spend most of his or her assets first.  These newly protected assets also will be exempted from Medicaid estate recovery provisions.

CMS Recommendations for Acute Care 

CMS released a list of goals for new state options related to acute care needs:

· Expand access to affordable mainstream coverage.
· Promote personal responsibility for health and accessing health care.
· Improve quality and coordination of care.
A copy of the CMS Roadmap to Medicaid Reform (Acute Care) can be found by clicking the following link – https://www.cms.hhs.gov/smdl/downloads/Rvacutecare.pdf.

For these three goals CMS again provided information on a number of programs where state options were explained in very little detail.  The sections are designed to provide some guidance to states about what state options are available.

To expand access to affordable mainstream coverage, states can:

· Offer benchmark benefit packages – These packages are designed to provide more flexible health care packages that are more comparable to those found in the private sector for those without disabilities and non-elderly who are eligible for Medicaid.
People with disabilities who become Medicaid eligible on the basis of their disability (for example, SSI beneficiaries with developmental disabilities) are exempt from this provision.  However, CMS’s “State Medicaid Director” letter on this issue raises many concerns among Medicaid experts and advocates for Medicaid beneficiaries with disabilities.  The DPC will provide updates on our concerns in the near future.  

· Build public-private partnerships through premium assistance with employer coverage options – States with strong employer-based coverage may emphasize family coverage and premium assistance.  This option allows for states to use Medicaid funds for assisting with premium payments to prevent employers from dropping insurance plans.
· Apply for High-Risk Pool Seed and Operational Grants – This option allows states to apply for seed grants for establishing a high-risk pool and continues the state grants which have already established such a pool.  The grants also reimburse funding lost on the high-risk pools in the past and establish new bonus grants for program innovation and supplemental consumer benefits.

To promote personal responsibility for health and in accessing health care, states can:

· Implement alternate premium and cost sharing requirements for certain beneficiaries​ – This new authority provides states with options for premiums and cost sharing.  It also enables states to implement alternative cost sharing for certain medical services, particularly non-preferred drugs and non-emergency care furnished in a hospital emergency department.  CMS has not yet issued specific guidance on cost-sharing.

According to the Deficit Reduction Act (DRA), the aggregate premium and/or cost sharing amounts must not exceed five percent of a family’s income for all family members for the month or quarter period.  For families with income between 100-150 percent of the federal poverty level, no premiums are permitted, but cost sharing up to 10 percent of the cost of services is permitted.  For those above 150 percent of federal poverty, premiums are permitted and cost sharing up to 20 percent of the cost of services is permitted.

CMS documents also stressed that states can:

· Expand access to services through managed care – States have the option to utilize managed care without a waiver.  States may also implement alternative, cost-effective delivery systems such as Managed Care Organizations or Primary Care Case Management (PCCM) through state plan or waiver authorities.
· Reap the benefits of disease management and care management strategies – 
This program is designed to use disease management programs as a strategy for states to improve care and reduce costs.  These programs usually include adherence to evidence-based medical practice guidelines, providing support services to assist physicians in monitoring their patients, more closely managing patient care including the proper use of drugs, and promoting patient adherence to an individual treatment plan, which includes improved medication compliance.

While most of these options appear to be positive, some provisions and state options must be watched closely.  They include:

· Section 6086 allowance for caps on the number of people to be served under the new home and community services option – This provision allows states to only provide these services in limited geographical areas and include caps on the numbers of people served.
· The Money Follows the Person Rebalancing Demonstration – This is a competitive grant program which will offer very few grants for up to 5 years.
· The optional choice of self directed personal assistance service – This does not apply to beneficiaries who live in homes or properties owned, operated, or controlled by a service provider.
· A few provisions are left out of this CMS document with its initial recommendations and information about state options – The DRA also lengthens the look back period from three years to five years for the transfer of assets for people applying for Medicaid coverage.  It also disqualifies people for Medicaid nursing or other long term services if the equity interest in his/her home exceeds $500,000. 

CMS did not issue guidance on the DRA’s mandatory citizenship provision, which is of great concern to advocates beneficiaries.  This provision requires all beneficiaries, including those with disabilities, to present identification and proof of citizenship when initially applying and/or recertifying for Medicaid benefits.  Failure to present the appropriate documentation will make these individuals ineligible for the benefits.  

It will be important for advocates to be involved at the state level as states continue the process of developing state options.  The DPC will continue to provide updated information to chapters and affiliates to assist them in working with their states. 
Advocates For Direct Support Workforce Achieve Significant Milestone – 53 Co-sponsors For Terry/Capps Bill
Good news!!  The Direct Support Professional Fairness and Security Act (H.R. 1264), introduced by Representatives Lee Terry (R-NE) and Lois Capps (D-CA), is gaining momentum in Congress.  Reps. Christopher Shays (R-CT) ), Dennis Kucinich (D-OH), Robert Andrews (D-NJ) and Chaka Fattah (D-PA) signed-on this month as co-sponsors, bringing the total number of Congressional supporters to 53 Members.  Rep. Shays, a leader among centrist Republicans and an advocate of socially moderate views, was the bill’s 50th co-sponsor.

H.R. 1264 is designed to curb the severe staffing shortages and high turnover that plague service agencies that rely on direct support workers to provide daily supports to millions of Americans with disabilities.  Direct support professionals assist people with disabilities with daily medications, dressing, preparing and eating meals, getting to work, gaining life skills and handling daily affairs.

Currently, direct support workers, most of whom are women supporting their own families, earn an average of $8.86 per hour (2005 statistics).  This is an annual income of $18,504 (based on a 40-hour work week), which is below the federal poverty level of $19,350 for a family of four.

For the past nine-years, a private-sector direct support professional averaged an hourly wage increase of only $1.20 while their public institution counterparts saw a $2.79 hourly wage increase and fast food workers’ hourly wage increase was $1.75.  These lowly wages, coupled with the heavy demands of assisting people with disabilities, has led to a 77 percent annual turnover rate of all direct support professional positions and a crisis for the disability community, since recruitment and retention are major problems and since demand is expected to explode over the next decade.  Particularly concerned are aging parents who are worried about someone caring for their children and relatives with disabilities after they are gone.

To help resolve this crisis, H.R. 1264 provides states with incentives to increase direct support professional wages through enhanced federal Medicaid funding for a period of five years.  Wages for private-sector direct support professionals are funded almost exclusively through Medicaid.

United Cerebral Palsy (UCP, www.ucp.org), The Arc of the United States (www.thearc.org), Lutheran Services in America (LSA, www.lutheranservices.org) and American Network of Community Options and Resources (ANCOR, www.ancor.org) have joined as national partners supporting the bill and would achieve a critical legislative goal if Congress passes this legislation.

To help UCP, The Arc, LSA and ANCOR achieve its goal of passing H.R. 1264, people with disabilities, their families and supporters, and direct support professionals and their supporters are encouraged to participate in a national legislative advocacy campaign.  For more information and show support for the Direct Support Professional Fairness and Security Act (H.R. 1264), visit www.WhoWillCare.net.
House Adopts Higher Education Amendment

For Students with Mental Retardation

The U. S. House of Representatives passed its version of the reauthorization of the Higher Education Act, entitled the “College Access and Opportunity Act” (H.R. 609), on March 30.  The Higher Education Act primarily deals with student loans and teacher preparation.  During the floor debate on the bill, Rep. Pete Sessions (R-TX), a father of a school age son with Down syndrome, offered an amendment that would make students with mental retardation who pursue postsecondary education eligible for work study programs.  The amendment was adopted without dissent.  

Work study programs offer actual job opportunities for students while attending school. They help student’s finance their college education while allowing them to acquire vital work skills and experience.

Institutions of higher education, most likely community colleges, would have to submit a plan to the U. S. Department of Education to qualify for this work study program.  To qualify, students with mental retardation (the term used in the Act) would have to show satisfactory progress in meeting the program’s requirements as established by the higher education institution.  The institution would have to offer a “comprehensive postsecondary program” for such students through a degree, certificate or non-degree program.

For this amendment to become law, the Senate will have to accept it when the House and Senate conferees meet to resolve the differences between the bills.  The Senate’s reauthorization bill of the Higher Education Act is in a situation similar to the reauthorization of the Workforce Investment Act (WIA) and the Rehabilitation Act.  The bill is being held up because of controversial provisions related to the law’s applicability to faith-based entities.  It is unclear if the Senate has the will or the time to resolve this impasse this year.

Voting Reform – How’s It Coming Along For 

People With Disabilities 

The passage of the Help America Vote Act of 2002 (HAVA) marked the culmination of more than a year of study, debate and compromise on Capitol Hill over electoral problems identified in the disputed presidential election of 2000.  Prior to HAVA, most people did not think much about access to the polls for people with disabilities.  People with disabilities who voted tried their best to gain access to vote as best they could (seeking assistance, voting absentee, etc.), or more likely, did not vote at all.

In January 2006, the deadline for states to comply with HAVA passed, and the national debate continues to interest and inform the general public about key disability issues related to our electoral process.   

During this period, from 2000 until present, the most critical changes were targeted for implementation.  

HAVA’s Promises:

· As of January 1, 2006, voters with disabilities are, for the first time, guaranteed by law an opportunity to cast an independent and secret ballot in every polling place in the country.  A March, 2005 Department of Justice letter to states said that “not only must the voting system be accessible to persons with disabilities but also the polling place where the voting system is located.”

· As of January 1, 2006, people who show up at the polls believing to be registered but are not on precinct rosters are to be given “provisional ballots,” rather than turned away without having an opportunity to vote.  Eligibility is to be decided after the fact, and notification is to be sent out as to whether the ballots are accepted or not.

· As of January 1, 2006, decentralized rosters of voters are to be unified into one statewide list, allowing localities to track voter movement and status, and guarding against duplication or missing voter names.

· HAVA gave states federal cash incentives to replace outmoded voting machines, including old-fashioned lever systems and the much-criticized punch cards with their “hanging chads.” 

· Before HAVA, few people had even heard of Voter Verified Paper Audit Trails (VVPATs). Now, states are deciding whether to use them in recounts, or even as primary ballots.  

· Identification has taken center stage as states debate whether official identification documentation should be required, and whether voters should be provided IDs free of charge. 

· Voting machines are at the center of one of the biggest debates, a controversy that involves scientists, manufacturers, the marketplace, the federal government, state purchasers and the public, especially those with disabilities. 

HAVA’s Promises Fulfilled?   

With full implementation of HAVA now expected, the center for reform has shifted to the states. Congress set the parameters and left it to the states to make the real reform.  HAVA’s January 1, 2006 implementation deadline passed and the changes made to date are far from the comprehensive reform its authors envisioned four years ago. 

Nearly half of states, including two of the largest, missed one or more of HAVA’s deadlines.  

Here is what has happened:

· The U.S. Department of Justice filed a lawsuit against the State of New York, contending that the state failed to comply with two of HAVA’s primary requirements: (1) voting systems are fully accessible by voters with disabilities (and also capable of generating a permanent paper record under New York law), and (2) computerized voter registration database be created by states. The lawsuit is the first filed to enforce HAVA’s requirements. 
· California has hit multiple snags in certifying machines already purchased by some localities and still cannot come to a uniform decision about voting technology.  Some California voters and activist groups sued the state in an effort to reverse the certification of certain electronic voting machines.
· In Ohio, where the state has nearly completed a switch from punch cards to electronic machines with VVPATs, questions still exist about the reliability of the new machines and a contentious vendor selection process.  As a result, the state missed its self-imposed November 2004 deadline for implementing new machines, and most Ohio voters were forced to cast ballots on punch cards in the state’s controversial general election.

· In Texas and Illinois 2006 primaries, problems using voting machines in March have reinforced fears that the November elections may be beset with glitches.  Among the host of problems, the primaries were fraught with paper jams, misplaced memory cartridges containing election results and long delays in counting votes.
Accessible Voting Machines and VVPATs

In the four years since the passage of HAVA, concerns about punch cards and lever voting machines have given way to concerns about their replacements and the process of upgrading older voting systems. From punch cards and lever machines to optical scan and electronic voting machines, the changeover has been hampered by politics, distrust, cost concerns, buck-passing, and accusations of bribery and betrayal. 

With the deadline now passed, more than a third of the states have been unable to decide on or certify a voting system to satisfy the requirement that each polling place have at least one machine accessible to all people with disabilities, allowing them to cast an independent and secret ballot.

Paperless electronic voting machines, including those deployed statewide in Georgia, Maryland and in parts of Florida, were initially considered the logical successors of older voting technology. Questions about their reliability, security and accuracy, however, have steadily grown, as have doubts about the potential of any machine to be fully accessible to people with disabilities and also produce a VVPAT.  

Here is what has happened:

· In 2004, Nevada was the first state to deploy electronic voting machines with attached printers producing VVPATs.

· Now, 25 states have laws either requiring VVPATs or the use of paper ballot-based voting systems.  

· Of the 25 states with VVPATs or paper ballot rules, six states require that VVPATs be considered the official guiding record in a recount.  Twelve states count VVPATs after every election to verify the accuracy of electronic voting systems, rather than only in contested outcomes.

· The use of hybrid systems – which use an electronic interface to produce a paper ballot – has grown, but voters with disabilities have objected to some hybrid machines, particularly those that require a voter to transport a paper ballot to a ballot box.

· Thus far, no machine that produces a VVPAT has been determined to be fully accessible to people with disabilities.

Voter ID

The issue of whether to require citizens to present ID before voting was divisive long before the 2000 election, but it came into its own with the passage of HAVA. The law requires all first-time voters who register by mail, but do not include a verification of their identity with their registration application, to show an approved ID at their polling places.  As a result, every state had to pass compliance legislation, effectively putting the issue of voter ID on the table, even in places where lawmakers had been steadfastly opposed to adding requirements. 

People with disabilities, as well as seniors, those who are poor, and voters from ethnic and cultural minorities are generally wary of voter ID requirements.  Most view these requirements as just another impediment to voting, imposing a special condition in order to exercise their voting rights.  Many people with disabilities do not have driver’s licenses or other official government ID and advocates would consider it an excessive burden to make it a requirement in state law for them to have an ID, purchase an ID, and even remember to bring it to the polls.  

In a Georgia voter ID lawsuit, advocates for the plaintiffs argue that voters who have state required ID are subject to a “de facto poll tax which would deter or arbitrarily burden and/or disenfranchise certain registered and qualified voters, in violation of the 14th Amendment.”  

Here is what has happened:

· The number of states requiring all voters to show ID has grown from 11 in 2000 to 22 in 2006. 

· Legislation pending in Mississippi and Ohio could increase that number. 

· Indiana and Georgia passed the nation’s most stringent voter ID rules in 2005, requiring all voters to show a state- or federally-issued photo ID before casting ballots.  Lawsuits were filed by Democrats and civil liberties organizations in both states, with Georgia’s law being struck down in court.  

· To the dismay of many, former President Jimmy Carter and former Secretary of State James A. Baker led a national commission on voting policy in 2005 which recommended a Universal Voter ID.

Provisional Ballots

One of HAVA’s most immediate and profound effects on the electoral system was the requirement for provisional or “fail-safe” voting around the country.  People with disabilities, as a constituency whose eligibility (or competency to vote) is often questioned, were particularly encouraged by the advent of provisional ballots. 

Prior to 2000, a number of states offered options for voters who believed they were registered.  These rules varied widely, however, and many voters had no legal recourse if left off the list. Eighteen states had no recourse for voters, most notably Florida, where eligible voters were turned away by the thousands after their names were confused with felons who had lost their voting rights. 

HAVA requires a more uniform approach, allowing any person who showed up at a polling place believing to be registered to receive a ballot.  If eligibility can be verified, the vote is to be counted; if not, the reason why not had to be specified and available to the person who cast the ballot through a Web site or toll-free number. 

States have had a number of different approaches to provisional ballots. 

Here is what has happened:

· In 26 states, provisional ballots are eligible for counting only if cast in the correct precinct. 

· In 18 states, provisional ballots are eligible for counting if cast in the correct jurisdiction, even if in the wrong precinct.

· Remaining states either do not have voter registration (North Dakota), were exempt from the mandate because they allow election-day registration, or because they allow election-day registration and issue provisional ballots to voters who need to show identification but cannot provide it.

· Colorado, Florida, Michigan, Missouri, and Ohio, which only count provisional ballots cast in the correct precinct, faced lawsuits over their practices in 2004. Legal action in Ohio was not settled until just 10 days prior to the 2004 election, creating confusion at the polls about how to handle the ballots after the election. Courts ruled unanimously that states had the right to restrict counting ballots to voters in the proper precinct.

In 2004, 1.9 million provisional ballots were cast nationwide, with more than 1.2 million counted.  For several states where these ballots were used for the first time, the transition was not entirely smooth.  For example, some Pennsylvania poll workers contended that they did not receive adequate training on how to use the new system, while voters complained that some election judges didn’t know the difference between provisional and absentee ballots.

Early and Absentee Voting

Since 2000, rules governing early and absentee voting have changed frequently as states grapple with how to enable everyone to vote. For people with disabilities, seniors and others who may have difficulty making it to the polls, standing in long lines or navigating the complexity, absentee voting has always been an alternative.  Early voting is a relatively new practice that has made it more feasible for many to vote.  

Here is what has happened:

· While Alabama repealed in-person absentee voting laws in 2001, most other states have moved toward more liberal policies.

· Lawmakers in Massachusetts and Louisiana have introduced legislation to expand absentee balloting.

· Massachusetts Secretary of State William Galvin (D) endorsed no-excuse absentee ballots after a bill was filed.  This issue will be taken up at the state constitutional convention.

· In Louisiana, some state lawmakers were pushing to expand absentee balloting for those displaced by Hurricane Katrina, allowing people who registered to vote by mail for the first time to cast an absentee ballot, instead of being required to show up at the polls as current law mandates.  More than 23,000 registered voters of Louisiana are some place where they cannot cast a vote in-person, and in the absence of this bill they will not have an opportunity to vote. The absentee balloting bill failed in the Senate by a 20 to 16 vote.  However, a bill allowing no-excuse early voting the week prior to Election Day was passed by lawmakers.

· In 2004, South Dakota lawmakers approved no-excuse and early voting. 

· Both Indiana and North Dakota passed in-person absentee (or early) voting laws for the first time.  Illinois expanded its early voting time-frame.

· Florida, Georgia, and New Jersey followed many other states in no longer requiring an excuse to vote absentee.

What is Next?

With the mid-term Congressional elections coming up this November and the nation’s electoral systems still floundering, both state legislatures and the Congress are considering various legislative “fixes.” 
Dozens of bills have been introduced in the U.S. Congress since HAVA passed. Some have seen some action; some have slowly gained momentum; but most have seen no action. 

Those of interest to voters with disabilities include:

· Representative Rush Holt’s (D-NJ) Voter Confidence and Increased Accessibility Act (H.R. 550).  Reflecting the growing bi-partisan movement nationwide toward safeguards to verify the accuracy of electronic voting systems, this bill requires “accessible” VVPATs.  The bill continues to gain momentum with 168 co-sponsors, but no committee has acted on it yet.

· Congressman Michael Fitzpatrick’s (R-PA) legislation (H.R.4666) that would adjust the deadlines of the Help America Vote Act (HAVA).  Concerned about HAVA sanctions, Fitzpatrick's bill would amend it by pushing back the deadline until “the regularly scheduled general election for Federal office held in November 2006.”  The bill has 20 co-sponsors, but no committee has acted on it yet.

· Senator Barak Obama’s (D-IL) Deceptive Practices and Voter Intimidation Prevention Act of 2005.  The bill would provide voters with protection from deceptive practices that aim to keep voters away from the polls on Election Day. The bill has five Democratic co-sponsors.  No committee has acted on the bill.

Targeting the States

The Arc of the United States and United Cerebral Palsy urge advocates to monitor state activity related to voting reforms that will benefit people with disabilities. State Protection and Advocacy agencies may be the best resource because they have HAVA funding and are working to ensure disability access, have generally participated in the state HAVA plan development, and have been monitoring state HAVA compliance. 
Hurricane Assistance, Taxes, and Government Benefits

The Federal Emergency Management Agency (FEMA) and the Internal Revenue Service (IRS) have issued guidance to hurricane survivors regarding any assistance received as a result of the hurricanes and how this assistance may or may not affect their tax liability or access to other benefits. 

Most Assistance Is Not Taxable 

The guidance makes it clear that disaster assistance cannot be taxed as income if it was spent for necessary personal, medical, dental, family, living or funeral expenses.  In addition, assistance to repair or replace a home or the contents of a home damaged or destroyed by Hurricanes Katrina or Rita will not be taxed as income.  Unemployment assistance payments, on the other hand, will generally be taxed.  

Filing Deadlines Postponed

If those affected by the hurricanes have not filed yet, the IRS will also automatically postpone taxpayer filing and payment deadlines until August 28, 2006 for a number of Louisiana parishes and Mississippi counties. 

Those who had severe hurricane damage outside the named parishes and counties can also get relief from filing and payment deadlines by identifying themselves as affected by the storm.  

Taxpayers who are eligible for hurricane-specific deductions and extensions are asked to write “Hurricane Katrina” in red ink at the top of their tax return when filing.


Tax Deductions for Property Damage 


Taxpayers from a number of parishes and counties who have property damaged as a result of either Hurricanes Katrina or Rita may deduct up to 50 percent of all debris removal or structural demolition costs incurred on their property from August 27, 2005 to January 1, 2008.  


Tax Breaks for Those Who Housed Hurricane Evacuees

Taxpayers who sheltered hurricane evacuees in their primary residence may be able to claim an additional tax exemption of $500 for each individual that stayed in their home for at least 60 straight days.  An individual host can claim a maximum amount of $2,000 on either their 2005 or 2006 federal tax return, but not for both years. 

The tax exemption is still allowed if the host already received funds for money spent on the evacuees for extra food, clothing, gas or long distance calls. The host does not qualify for the exemption if they already received money from any source for normal housing costs, like rent or basic utilities used by the evacuees. 

Assistance Not to Affect Other Benefits

Disaster relief payments from the government or donations from charitable organizations also should not affect eligibility for individual federal or state benefits such as Social Security, Medicare, food stamps or welfare assistance.  


How to Get Tax Help 

FEMA urges people affected by the hurricanes to seek tax counseling this year.  The IRS is providing special help for those directly affected by Hurricanes Katrina and Rita as well as survivors and personal representatives of the victims. 

A toll-free number is available for people who were affected by the hurricanes or who have other tax issues related to the hurricanes. These individuals may call 1-866-562-5227 (Monday through Friday).  For English, call between 7:00 a.m. and 10:00 p.m. (local time) and for Spanish, call between 8:00 a.m. and 9:30 p.m. (local time). 

For more information, visit www.irs.gov and look for IRS Publication 4492: Information for Taxpayers Affected by Hurricanes Katrina, Rita or Wilma and Publication 547: Casualties, Disasters and Thefts.

SSA’s New Disability Service Improvement Process
On March 31, the Social Security Administration (SSA) published final regulations for the long-anticipated Disability Service Improvement (DSI) Process.  The publication is a culmination of a long process initiated by SSA Commissioner Jo Anne Barnhart to improve decision-making and significantly reduce processing time for deciding whether applicants are disabled for purposes of the Social Security disability programs and the Supplemental Security Income (SSI) program.  The regulations will become effective on August 1 in SSA’s Region 1 (New England) as part of a phase in process.

Commissioner Barnhart first indicated her intention to revise the disability determination process at a hearing before the House Ways and Means Subcommittee on Social Security on September 25, 2003.  Over the next 22 months, she and other SSA officials met with hundreds of stakeholders throughout the process, including several times with The Arc and United Cerebral Palsy and other advocates on the Consortium for Citizens with Disabilities Social Security Task Force.  

On July 27, 2005, a notice of proposed rulemaking (NPRM) was published in the Federal Register.  During the 90-day comment period, the NPRM generated an overwhelming response of nearly 900 comments.  

The disability community raised numerous concerns throughout the meetings with SSA and the NPRM process related to protecting individual claimants and beneficiaries, particularly those who do not have representatives to help in maneuvering the very difficult application and appeals processes.  

As a result, the final regulations reflected many disability community concerns for ensuring that the process remain non-adversarial and avoid deadlines that might impose arbitrary limits on the ability to present evidence, among numerous other issues.  Disability advocates also agreed with Commissioner Barnhart’s goal of improving this system so that correct decisions are made earlier in the process.

About SSA’s New System

The new system will depend heavily on SSA’s previous initiative to develop an electronic folder system for disability claims, allowing adjudicators to be located anywhere in the country and the need to mail paper folders is eliminated (along with the resulting loss of some records).  In addition, there will be a new Quick Disability Determination (QDD) process that will allow the existing state Disability Determination Services (on contract with SSA) to make quick decisions in cases where a high potential of disability exists.  These QDD decisions will be made within 20 days or the case will be put back into the regular claims process.

SSA is initiating a new nationwide Medical and Vocational Expert System (MVES) which will provide medical, psychological, and vocational expertise to decision-makers at all levels of the process.  Again, with access through electronic folders, it will not be necessary for any particular expert to be located in a state where a case is being considered.  This will allow SSA to develop a nationwide network of experts in medical specialties or various conditions who can give advice to adjudicators at all levels of decision-making.  Any expert providing his/her opinion at one step in the process will not be consulted at subsequent steps in the appeals process for that purpose.

Another new initiative is a new Reviewing Official step in the process.  If a claimant is unsatisfied with the decision by the state Disability Determination Service, s/he may appeal to the Reviewing Official (RO).  The RO will be a federal official who serves as the first step in the appeals process.  The medical and vocational experts of the MVES will also be available to provide expertise to the RO.  The RO can decide in favor of the claimant, thus allowing the case, or deny the claim.

If a claimant is unsatisfied with the decision of the RO, s/he can appeal to the Administrative Law Judge (ALJ) level, which is not a new step in the process.  The ALJ will establish a date for a hearing and review all the evidence in the case.  Again, the experts of the MVES will be available to provide expert opinions to the ALJ.  However, unlike in the past, the ALJ decision will be the final step in the administrative appeals process.

The current Appeals Council, to which ALJ decisions can now be appealed, will be phased out.  In its place will be a Decision Review Board (DRB) which will select both favorable and unfavorable cases to review.  While a claimant will have the right to file a statement with the DRB if it decides to review his/her case, a claimant will not have an independent right to appeal the case to the DRB.  If a claimant is dissatisfied with the ALJ decision and the DRB decides not to review the case, a claimant may file an appeal in federal court.

Many of the concerns raised by disability advocates regarding potentially harsh deadlines for filing appeals and filing new evidence in the NPRM were addressed in the final regulations.  In addition, the final regulations attempt to improve the ability of a claimant and his/her representative(s) to know when the ALJ hearing will occur so that they can acquire critical medical and other evidence in a timely manner.  These changes are in keeping with the overall goal of gathering as much key evidence earlier in the process so that correct decisions can be made on the basis of a good foundation of evidence as early in the process as possible.

Commissioner Barnhart built in mechanisms to ensure that all levels of adjudication receive timely feedback on the quality of its decision-making.

Implementing The New Regulations

The new Disability Service Improvement (DSI) process will be phased in over time, beginning August 1, 2006 in SSA’s Region I, which is based in Boston and covers Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island and Vermont. The new regulations will apply only to those cases starting out in the new process.  SSA will closely monitor the Region I implementation for a full year before extending the process to additional regions.  If a claimant moves from one area of the country to another, the process that is in effect at the time and place of his/her application will continue to apply to that case.

Members of Congress and Congressional staff, the federal courts and judges, disability advocates and representatives of claimants and beneficiaries, the legal and medical professions, and organizations representing state and federal employees who work in the disability determination process have participated throughout the entire development of the new DSI process.  As the gradual implementation and evaluation of the DSI proceeds, it is expected that these same stakeholders will maintain a key interest in the results.  The Arc and UCP, along with the CCD Social Security Task Force, will monitor the implementation of the new regulations and continue to raise issues with SSA as needed.
Transportation Update – New Programs 

For People with Disabilities

The Arc and United Cerebral Palsy Disability Policy Collaboration (DPC) will be developing comments on the Federal Transit Administration (FTA) recently released guidance implementing changes to the Elderly Individuals and Individuals with Disabilities (Section 5310), Job Access and Reverse Commute (JARC) and the New Freedom (NF) programs authorized in the Safe, Accountable, Flexible, Efficient Transportation Equity Act - A Legacy for Users (SAFETEA-LU).   

In addition to the guidance, FTA is conducting listening sessions by phone and meetings designed to gather stakeholder input and will develop circulars that provide additional information to guide the program implementation.  The DPC also will closely monitor the SAFETEA-LU program implementation but, most importantly, chapters of The Arc and UCP affiliates must begin to understand the opportunities created by SAFETEA-LU and the importance of being part of the local implementation.  

Why is it important?

While SAFETEA-LU does not make many major changes to Section 5310, there is a new planning process that will impact the program.  Section 5310 program funds are generally used by local community-based organizations to provide specialized transportation services to individuals with disabilities and the elderly.  Currently, the funds can be used only for capital expenses, such as purchasing vans.  These funds cannot be used for operating expenses, except in the seven pilot states (Alaska, Minnesota, Oregon, Wisconsin, Louisiana, North Carolina and South Carolina) authorized in SAFETEA-LU.  At this point, it is unclear how current 5310 grantees will be notified of the coming changes in the planning aspects of the program.

New Freedom (NF) is a new program authorized in SAFETEA-LU.  It will provide funding for new transportation services and public transportation alternatives beyond those required by the Americans with Disabilities Act to assist persons with disabilities.  There is very little statutory language that describes what projects can be funded with NF funding and it is expected that the decisions will be made locally as part of the coordinated planning process.
The Job Access and Reverse Commute (JARC) program was changed from a competitive grants program to a formula grant program that uses the number of low income people and TANF recipients to apportion the funding.  JARC is intended to create job access transportation options for individuals who are not effectively served by public transportation.  The funding changes will mean that every community will now have some JARC funding, though areas that had a number of earmarked projects may lose funding. 

While these programs have a different focus, there is a cross cutting requirement.  Beginning in FY 2007, all funded projects must be part of a locally developed coordinated human services transportation plan.  Metropolitan Planning Organizations (MPOs) are expected to play a critical role in developing these local plans.  What is an MPO?
Federal highway and transit statutes require the designation of Metropolitan Planning Organizations (MPOs) as a condition for spending federal highway or transit funds in urbanized areas.  MPOs have responsibility for planning, programming and coordination of federal highway and transit investments.  These local organizations will have an important role in determining what the local plans look like and how the new NF, JARC and 5310 funds will be spent.   This Web site may be helpful in finding your local MPO, http://www.ampo.org/links/mposnet.html. 

Earlier in February, the FTA announced the FY 2006 funding levels for states and large metropolitan areas who will receive the funds.  States will continue to administer the 5310 program as well as the funds for rural areas and smaller metropolitan areas (under 200,000 in population).  For larger metropolitan areas the Governor will designate the recipient of the funds.  For other transit programs the designated recipient is often the transit agency in the metropolitan area.   

The DPC will continue to closely monitor the implementation of these programs and will provide information as it becomes available from FTA.  

EEOC Reorganizes Field Offices

Recently, the U.S. Equal Employment Opportunity Commission (EEOC) implemented a repositioning of its nationwide structure of offices.  For many people receiving or seeking services, this will mean contacting an EEOC office that may be different from their previous one.  For people with disabilities who believe that their employment rights have been violated, the individual(s) may file a charge of discrimination with EEOC.   The EEOC handles all employment discrimination claims under the Americans with Disabilities Act.  In addition, to protect an aggrieved person’s identity, an individual, organization, or agency may file a charge on behalf of another person.

EEOC has reorganized its fifty-one existing offices, streamlining them into 15 districts, each with a district office overseeing field, area, and/or local offices.

What Stayed The Same?

· Each EEOC office continues to accept and process charges of employment discrimination.  

· Agency litigation is directed in each district by a regional attorney. 

· Mediation services are available in almost all EEOC offices.

· Charges filed against private sector and state and local government employers prior to January 1, 2006, will continue to be processed by the EEOC offices where the charges were filed. 

· The same is true regarding requests for federal sector hearings.  

What Changed?

· New charges and hearings requests should be filed with the EEOC office that has jurisdiction under the new structure.

· In the near future, the EEOC will open two new offices, in Las Vegas, Nevada, and Mobile, Alabama, both home to growing populations that are currently under-served, bringing the total number of offices to 53.

For more information or assistance in identifying the appropriate EEOC office, contact the National Contact Center at 1-800-669-4000 Voice, or 1-800-669-6820 TTY. The center offers live customer service Monday through Friday, 8:00 a.m. to 8:00 p.m. Eastern Time, in English, Spanish and 150 other languages. 

The EEOC website has an updated EEOC jurisdictional map at: http://www.eeoc.gov/offices.html.  

To help prevent confusion about how to access EEOC offices, The Arc and United Cerebral Palsy Disability Policy Collaboration (DPC) would appreciate any help in disseminating this information to others in the disability community.  The DPC is also interested in any problems individuals or organizations have in accessing EEOC services. 

To submit questions and/or issues with accessing EEOC services, please contact Julie Ward at ward@thedpc.org or Janna Starr at starr@thedpc.org.
Monthly information related to mental retardation, cerebral palsy and other disabilities
1660 L Street, NW ● Suite 701 ● Washington, DC 20036 ● phone 202.783.2229 ● fax 202.783.8250

PAGE  
Monthly information related to mental retardation, cerebral palsy and other disabilities
1660 L Street, NW, Suite 701, Washington, DC 20036 ● phone 202.783.2229 ● fax 202.783.8250

